
A G E N D A 
 

JAMES CITY COUNTY BOARD OF SUPERVISORS 
 

WORK SESSION 
 

January 22, 2008 
 

4:00 P.M. 
 
 
A. CALL TO ORDER 
 
B. ROLL CALL 
 
C. BOARD DISCUSSIONS 
 
 1. Business Climate Task Force 
 2. Water Supply Plan 
 3. Stormwater Management 
 4. Zoning Ordinance Amendment – Section 24-283 
 
D. BREAK 
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 WORK SESSION 
 
 
 M E M O R A N D U M 
 
 
DATE: January 22, 2008 
 
TO: The Board of Directors 
 
FROM: Larry M. Foster, General Manager 
 
SUBJECT: Development of a Project Development Agreement 
          
 
Staff continues to work with representatives of the City of Newport News for the development of a Project 
Development Agreement that provides the terms for the James City Service Authority (JCSA) to purchase 
water from the City.  While both parties have worked diligently and cooperatively, the Agreement has not 
been entirely completed.  While all issues have not been agreed upon, the basic terms of the Agreement have 
been resolved.  
 
Because utility rates changes require a 60-day public notice, staff desires to obtain the Board’s endorsement to 
advertise proposed rates which will be presented at the work session for the Fiscal Year 2009 Budget.  The 
Board’s endorsement of proposed rates at this meeting for the budget is necessary to comply with the planned 
public hearing dates for the FY 2009 Budget.  The Board is not compelled to approve the rates if, after a 
complete review of the budget and conducting the budget hearing, it determines that the proposed rates are 
not prudent.  
 
This work session will consist of an overview of the following items: 
 

• JCSA’s Water Supply Plan and Agreement 
• Rate Impact of Project Development Agreement  
• Financing Plan by Davenport for Future Water Supply 

 
The presentation will also address sewer rate impacts resulting from the Special Order by Consent with the 
Department of Environmental Quality.  
 
 
 
 

      
Larry M. Foster 
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James City County 
Water Supply Plan 

Largest public water utility in Commonwealth 
that is totally dependent on groundwater 

2007 - 5.0 MGD 

• 47% Piney Point Aquifer 

• 53% Potomac Aquifer 

Groundwater Withdrawal Permit 

8.9 MGD - Term 2012 

Water Demand Projections
 
(COrea 1998)
 

000 3.71 3.6 

005 .63 45 

? - 5.0 50 



Flow Projectio s Permit Capacity
 

Project Development Agreement
 
with Newport News
 
King Wil iam Reservoir
 

• $250 Million Project 

• 20 MGD - Safe Yield 

• JCSA 20% Share/4MGD 

• 20% Fixed and Variable Costs 

• S50 Million: 525 Million - 1/1/2009. 525 Million - 6/30/2010 

•	 Treatment by Newport News @ SO.70 per 1,000 gallons 
increase with N.N. costs 

• Entry Points (1) Mounts Bay Road/199 (2) Lightfoot 

• Follow - Newport News water use restriction 

•	 JCSA to pay its proportionate share of N.N. water system 
improvements required for project 
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JCSA Water Syste 
Improvements to Accommodate 

ewport ews Water 

• Convert chlorine to chloramines 

• Upgrade water storage facilities 

• Route 199 
• Monticello Avenue 
·Waterline Improvements- Ironbound Road 

Estimated Costs $5.0 Million 

ow Do We Pay For It 

2007 - Increase in connectio fee 

$300 - $500 per fixture 

- Rate Increase for Operating Cost 

• Board ask impacts of 
(a) 25% (b) 50% fewer connections 

(b) Financial Impacts of CEQ Consent Order 

• Bond Financing - Davenport & Co. 
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Project Development Agreement 

•	 What will it cost? 

Share of Project Costs (20%) 550 million 
PDA Operating Costs (20%) Starts at $330,000 in FY09 
Purchase Water ($.70/1000) Starts at $253,000 in FY10 

•	 How will it be financed? 

Project Costs	 First $25 million Rev onds in FY09 
Second $25 million Rev Bonds in FY19 

Operating Costs FY09 & Out -Increase Service Rates 
Purchased Water FY10 & Out -Increase Service Rates 

Project Costs (20% Share) 

•	 Issue Revenue Bonds for first $25 million. 

•	 Assumption: $25 million for 25 years at 5% would 
require $1.78 million for Principle & Interest. 

•	 Propose to fund through CIP with Connection Fees 
at current $500 per Bathroom Fixture. 

•	 What if the number of projected connections were 
reduced by 25% or 50%. 

Alternative A: Increase Service Rates 
Alternative B: Increase Bathroom Fixture Charge 
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Project Cos s (20% Sh re) 

•	 Alternative A: Increase Service Rate. 

Current Blended Rate (FY08) 53.39/1000 gal. 

25% Connection Shortfall $4.03/1000 gal. 

50% Connection Shortfall 54.48/1000 gal. 

•	 Alternative B: Increase Bathroom Fixture Charge. 

Current Fixture Charge (FY08) $500/fixture 

25% Connection Shortfall S625/fixture 

50% Connection Shortfall $750/fixture 

r Recommendation should it be needed: 

Alternative B -Increase Fixture Charge 

Operating & Purchased Water Costs 

• Projected Expenses: 

FY08 FY09 FY10 
Expenses w/o PDA $6,704,198 $6,990,278 $7,186,716 
PDA Operating Costs o 329,674 336,158 
PDA Purchased Water o o 263,165 

Total $6,704,198 $7,319,952 $7,786,039 

• Service Rates Current Proposed Proposed 
1st Block/1 000 gal 52.50 52.90 $3.05 
2nd Block/l 000 gal $3.00 53.50 53.65 
3rd Block/1000 gal 58.50 59.00 59.25 
Commercial (Flat) 53.00 53.50 53.65 
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DEQ Consent Order 

•	 Consent Order will require extensive sewer system evaluations 
and rehabilitation. 

• Consent Order became effective 9/26/07. 

• Requirements will be funded through CIP. 

• Projected funding shortfall $556,920: 

FY09 

Current Bathroom Fixture Charge $300lfixture $1,670,760 

Proposed Bathroom Fixture Charge $400lfixture $2,227,680 

• Recommend increase to Sewer System Fixtures Charge to $400. 

Summary 
Request Approval to Advertise for Public Hearing the following 
fee changes: 

•	 Residential Water Retail Service Rate: 

Quarterly FY08 FY09 

Consumption Current Proposed 
p' Block < 15,000 gal. $2.50 $2.90 

2nd Block> 15,000 but < 30,000 gal. $3.00 $3.50 

3'd Block> 30,000 gal. S8.50 $9.00 

•	 Commercial (Flat Rate) $3.00 53.50 

•	 Sewer System Facility Charge: 

Charge per Bathroom Fixture 5300 5400 
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 WORK SESSION 
 

M E M O R A N D U M 
 
 
DATE: January 22, 2008 
 
TO: The Board of Supervisors 
 
FROM: Frances C. Geissler, Stormwater Director 
 
SUBJECT: Stormwater Division Draft Credit Manual, Draft Advisory Committee Charter, and Needed 

Code Changes 
          
 
The attached draft Stormwater Service Fee Credit Manual is submitted for your review and endorsement in 
accordance with Section 18A-7, Adjustment of fees, exemptions, and credits(c) of the County Code.  This 
section states that “Crediting policy may be established by the board of supervisors and, when established, a 
credit manual shall be issued that will set forth the appropriate process and documentation to obtain such 
credits.”  The draft manual was developed based on guidance to staff from the Board during the March 27, 
2007, work session. 
 
The second attachment, Stormwater Program Advisory Committee Draft Charter, is intended to establish the 
framework for a citizen advisory committee to provide input and feedback to the Stormwater Program 
regarding various program areas, including the credit program. 
 
With the submission of these two documents, we look to the Board for guidance that will enable us to 
implement a critical component of the stormwater program this fiscal year.  Many in the business and 
nonprofit communities are awaiting this policy in order to submit applications for stormwater service fee 
credits.  Staff anticipates some kind of incentive program regardless of program funding source to recognize 
property owner activities.  We would like to be able to hold the first Advisory Committee meeting by 
February 22, 2008, and publish the Credit Manual by March 1, 2008. 
 
The third item we would like to discuss with the Board is the opportunity to revise language in the 
Stormwater Management Ordinance (Section 18A, County Code) to clarify intent and streamline the program 
billing and construction oversight responsibilities.  
 
We respectfully request that the Board: 
 

1. Provide direction with respect to the proposed crediting policy; 
2. Endorse the concept of a Stormwater Program Advisory Committee;  
3. Provide guidance regarding the implementation of an advisory committee; and 
4. Provide guidance and direction regarding needed code revisions. 

 
Thank you for your kind consideration. 
 
 
 

      
Frances C. Geissler 

 
FCG/pb 
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Stormwater Program
 
Service Fee Credit Program
 

James City County Board of Supervisors
 

Work Session
 

January 22, 2008
 

Purpose 

•	 To reward property owners for their voluntary 
efforts to improve water quality 

•	 To give an incentive to property owners to 
take on voluntary water quality improvements 
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Parameters 

•	 Two reasons to gra nt credits 

- Actions that reduce the County's cost of the 
stormwater program 

- Actions that support the goals of the stormwater 
program 

Supporting actions 

•	 Having /complying with a State stormwater 
permit 

•	 Voluntarily installing BMPs beyond requirements 

• Training on pollution prevention measures 

•	 Voluntarily using pollution prevention measures 

•	 Developing /implementing an annual 
maintenance plan 

Each of these is eligible for a specific credit. .. 
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Procedures 

1. Minimum fee =1 ERU 

2. Application workshops 

3. Application 

4. Review/evaluation 

5. Notification 

5. Appeals process 

Implementation - Utility 

•	 FY 08 - Retroactive for fiscal year if received 
by May 1 

•	 FY 09 - applications due by September 11 

2008 

•	 FY 10 - applications due by September 1, 

2009 

If no utility} then no credit program... 
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Example - Happy Acres HOA
 

l. 

~ 

New BMP 

~ ~.;.:: ~ 

""'" 
50% NA 15% 7.5o/c 

2. Education A 100% 5% 5% 

3 PP measures NA 100% 5Cl,C 5% 

TOT L CREDIT out of 20% maximum = 17.5% 

Stormwater Service Fee =$588.00 for 10 ERUs
 

0175 X $58800 =$102.90
 
Fee after credit =$588.00 - $102.90 =$485.10
 

Discussion 

Are we on
 
the right
 

track?
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iNTRODUCTION 

James City Countv, as one of the fastest gro""i:;g communities in Virginia, is responsible for ensunng that 

the built environment is managed in a way that protects citizens, property, and natura! (esources, One of 

the many attributes that contributes to the quality of life in James City CCUI't y is the abundance of water 

resources, including the historic James and York rivers, James City County has acted as a steward of these 

waterways for many years, but is now being challenged by the expectations of its citizens, as well as by 

stricter federal and state regulatory requirements, to step up efforts to prcL2.:::t water quality and to 

stabilize streams and rivers adversely affected by increased stormwater run-off, In order to be more 

proactive in managing stormwater and protecting the County's valuable assets, the County needs to do 

more in the areas of drainage system maintenance and repair, stream restoration, water quality 

protection, and public education, Providing an increased level of service means dedicating more 

resources to stormwater management and that requires increased funding, 

The stormwater service fee is a separate funding source, much like a water and sewer fee, that covers the 

cost of the County providing stormwater service to properties in the County, The fee is based on each 

property's contribution to stormwater run-off and is not part of the tax base, Removing the stormwater 

costs from the tax base eliminates competition with other public services for tax dollars and allows 

stormwater charges to be more equitably distributed, based on a property's contribution to stormwater 

runoff, The stormwater service fee goes into a permanent account to pay for all of the costs associated 

with the enhanced Stormwater Program, (NOTE: LANGUAGE TO BE REVISED BASED ON FUNDING 

SOURCE) 

PURPOSE 

The stormwater service fee credit program is intended to recognize property owners for their 

contributions towards meeting the goals of the County's stormwater management program by reducing 

the owner's fee assessment, This reduction is viewed as an inducement to property owners to improve 

water quality conditions on their property and to keep their stormwater facilities suitably maintained, 

Such actions will then reduce costs to the County for stormwater management. 

The purpose of this document is to ensure that the credit program is implemented in a consistent and fair 

manner by setting forth the procedures and requirements for eligible property owners to obtain a credit 

against the assessed stormwater service fee 

THE STORiVlW/\TER :'vli\Nf\CEMENT ORDI,'iANCE 

Section 18A-l of the Stormwater Management Ordinance describes general goals for the stormwater 

management program: 

•	 To ensure that the collection of stormwater runoff and contl'"i cf storrnwater adequately protects 

the heaith, safety, and welfare of the citizens; 

•	 To restore streams degraded by storm" ater runoff from develr:iJr~lent, in accordance with the 

adopted watershed management plans; 
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• To repair the increasing number of problem storn.'! ater pipes, Inlets, ponds, and other facilities 

installed within the community; and 

• To address en',ironmental issues affecting stormwater i'lfrastructure requirements and comply 

with federal, state and local stormwater regulations. 

This credit manual has been prepared in accordance with Section 18A-7, which estt1blishe:; two options 

for securing a credit. Actions that 1) minimize the cost of the providing storrnwater sen,ices 2nd f2cilities 

or 2) further the goals of the stormwater management system are eligible for a credit. 

Section 18A-7. Adjustment of fees, exemptions, and credits. 
(c) Credits against stormwater service fees are an appropriate means of adjusting fees, 
rates, charges, fines, and penalties in certain cases. Crediting policy may be established by 
the board of supervisors and, when established, a credit manual sholl be issued that will 
set forth the appropriate process and documentation to obtain such credits. No exception, 
credit, offset, or other reduction in storm water service fees sholl be granted based on age, 
race, tax status, economic status, or religion of the customer, or other condition unrelated 
to the stormwater management system's cost of providing stormwater services and 
facilities, or the goals of the storm water management system. 
(Ord. No. 208,4-24-07) 

The Code of Virginia §15.2-2114, Regulation of Stormwater, stipulates that: 

A locality adopting such a system may also provide for full or partial waivers of charges to 
any person who develops, redevelops or retrofits outfalls, discharges or property so that 
there is a permanent reduction in post-development stormwater flow and pollutant 
loading. The locality sholl base the amount of the waiver in port on the percentage 
reduction in both stormwater flow and pollutant loading, from pre-development to post
development.(§152-2114 B) 

All definitions, conditions and exclusions to the stormwater service fee are established and described in 

the Stormwater Management Ordinance. Refer to the ordinance for assistance in interpreting this credit 

manual. 

CREDIT PROGRAM OVERVIEW 

A stormwater service fee credit is a rebate on a portion of a property's assessed service fee in response to 

actions taken by the parcel owner to reduce the water quality impacts from the parcel. There are a 

number of different alternatives or options that will reduce the water quality impi'lcts from a parcel. These 

management and / or structural measures are generally considered additive, such that the results of 

several small actions can add up to one larger impact. 

Any owner of developed non-single family detached property is eligible to apply for a credit. Developed 

non-single family detached property includes, but is not limi ed to, r ulti-family residential bUildings, 

rondOIT inium association proper ies, townho jse associdtio properties, dpartment buildings, time sh re 
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properties, mobile home park common areas, commercial properties, industrial properties, homeowner 

association properties, recreation" I facilities, businesses, offices and churches Owners are not eligible for 

credits on developed single-family detached residential parcels. 

The owner of a developed non-single family detached property must apply for a credit in writing and 

document the actl',ities that reduce the water quality impacts from the site Depending on the types of 

activity included in the application, the assistance of a qualified, licensed professional may be required. 

Due to the impact of time and weather on stormwater facilities, approved credits expire three years from 

approval. At that time, the owner must re-apply in writing and document the activities undertaken since 

the previous application to ensure that the management of stormwater on the parcel continues to 

contribute to the goals of the stormwater management program at the same or better level of service. 

The cumulative credits for anyone parcel cannot exceed 20%. 

GENERAL POLICIES 

•	 The stormwater service fee after the credits have been applied must equallERU. 

•	 Stormwater service fee credit applications may be submitted with new development application 

documents or as an application package for existing development. 

•	 Applicants will be notified of the Stormwater Director's decision within 30 days of receipt of complete 

application, 

•	 Credit application approvals may include specific conditions which must be met in order to receive 

the credit 

•	 Appeals of credit application decisions will be handled as adjustment requests and will be processed 

in accordance with James City County Code Section 18A-7 (b) 

•	 To be eligible for a credit, property owners must be in compliance with any executed and recorded 

Declaration of Covenants, Inspection/Maintenance of Drainage System to which the owner is a party. 

•	 Stormwater facilities incorporated as part of the credit application and not already covered by an 

executed, recorded Declaration of Covenants, Inspection/Maintenance of Drainage System must be 

covered by a new, executed and recorded Declaration before the credit can take effect. 

•	 Record drawings and construction certification must be submitted and complete for new construction 

before the credit can take effect. 

•	 Credit application decisions will be made in accordance with approved James City County w tershed 

management plans, the James City COIJr'ty Guidelines fer Design and Constr ction of Stormwater 

l'vlanagement Bl'viPs, County Drainage Standards, Special Storrnwater Criteria, and allY site ~peclfic 

documents such as approved site plalls, subdivision plans, offers of prcffer, etc. 
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•	 Unless otherwise specified, stormwater service fee credits will become effective the first month of 

following fiscal year. 

SCHEDULE OF CREDIT ACTIVITIES 
,--------

Mallimum 
Activity	 Description 

Credit % 

STRUCTURAL MEASURES (Refer to tile James City County Gu;dellne~ for Design and Co ;>tru ion of Star n'water 

8 sind t Sp cial Aorr" \ t r CI .ter la In Ja les City County) 

20 

n exi:,ting development, wilere no stormwater BMPs are present 

New BMP-1 10 or 8 Point BMP as described by the County BMP manual 

• New development does not qualify for this credit 

On existing dt'velopment, where no stormwater BMPs are present 

New BMP 2 6 or 4 Po In t Brv1P as descrbed bY the Cou.y BMP m<~ nu al	 15•	 I nt 

•	 NI'W development does not qualify for this credit 

•	 For new development only
New BMP-3 15

•	 Providing at least 2points of treatment beyond the required points 

•	 For new development only
New BMP-4 20

•	 Providing at least 4 points of treatment beyond the required points 

•	 For new development only
New BMP-5 20

• Implementing Special Stormwater Criteria beyond required application 

• On existing development, where stormwater BMPs are present
 

Upgraded
 • Retrofits that bring on-site treatment to 10 Points as described by the 
20 

BMP system-1 County BMP manual 

•	 New development does not qualify for this credit 

• On existing development, where stormwater BMPs are present
 

Upgraded
 • Implementation of Special Stormwater Criteria in addition to the existing 
20

BMP system-2 stormwater structures 

•	 New development does not quabfy for this credit 

•	 For both new and existing development
Strea m 

•	 Expansion of required buffer by 50% Ql. 10
Protection 

•	 Parallel piping to stable outf~1I 

MANAGEMENT MEASURES	 --.J 
Storm water
 

Management
 

Education
 

Pollution
 

Prevention
 

Plan
 

•	 Facility staff attend annual stormwater mandgement education event(s) as ~ 
prerequisite to other management measure credits ~. 

.... ,5 

•	 Must have dpproved BMP 

•	 A detdilE.'d list of malr1tenance activities, schedule, iwd respon,lble party for 

all componenL; of qormwater management system 

•	 Ye,lI'ly pollution prevention measures appropriate to the type of ,ite us' 10 
(:,torm drain marking, tr ish clean-up eve ~,p;]vem,~nt cleclning, etc) 

•	 Trdcking forms and, or logs to document dctivltll'S 

I • 1u~t _,u· mit ,1nnUJI report det'lIling a tivitles 

Y'ciJ	 I polluticn pre e ltlor I eilsure~ ilpiJrCpild !O (j the type: of ~ltL' l~tulmI • 
Pollution dnin lJ king, trash c!ean,up ev;"n ,n itllen I 1:1n 1ge I'nt pl.ln,
 

PI ntio 1 d~>OCl.Hlon n\::,Nslet r articles, etc)
 5 
rvesrs • T c, g fa 5 dnd or legs to document acti' liES 

~ • __lust submit ilnnual '''port detdill 'e rlctivi iF.'~ 
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I 

Storrmvclter Senrice Fee Credit Applicdtion: 

Address 

Eplil.l: t'll .1 

Approved Plan Number (if known): I Watershed: 

If EXlstl'lg, Year Developed: I If Proposed. Constru.;t,on Expected to Begin: 

A B C D 

Credit Activity 

In-Place or 

Proposed 

(yes/no) 

?j of site 

contributing to 

structural measure 

% of impervious area 

Irlcluded In 

management 

Maximum 

Credit 

Allowed 

Credit 

measure 

1. 

2. 

3. 

4. 
"-

Cumulative rreatment: 2: A = 2: B = AorBXC= 2:D 

Authoril d Signature: Date: 

Attachments: 1) Map shOltving 

al property location 

b) topogt<lphy and drainage boundaries for dischMges and 8NiPs 

2) Construction drawings (new censt uctlon) and ils-blJlI s lexlsting deve10pm nt) for 

I

structural r1;CilSures 

3) Cillculatlons for stru r \"r,')1 m asures 

4) Copy cf plan) a d '1t ,er rlocuments to sucport man,lg",mpn me ~SLlre5 

S) Profps$lonai En mt'er\ se,!! (for structur <11 ,p,l$UrpSj 

I
 
R \;IPwI,rlb'( 

Jat,,: C,Jrrl""'"'t?11tS: 

,\rpO'Je I: . If'>, ,""n''))

-------'----------

1-------------------------------- - - . 
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  WORK SESSION 
 
 
 M E M O R A N D U M 
 
 
DATE: January 22, 2008 
 
TO: The Board of Supervisors 
 
FROM: Melissa C. Brown, Deputy Zoning Administrator 
 
SUBJECT: Work Session Discussion on County Code Sections 24-275 and 24-283 
          
 
The County Attorney has asked for a zoning administrator’s interpretation of the general application of 
Sections 24-275, Residential planned community defined, and 24-283, Addition of land to an existing 
community, as they relate to the application process for rezoning where the intent of the application is to add 
property to an existing R-4 district.  This request is an attachment to the County Attorney’s opinion submitted 
under the same cover. 
 
Application Process 
 
Section 24-13, Amendment of chapter, addresses the general procedure for a rezoning application to be filed 
with the County.  Specifically, a rezoning may be initiated by a resolution of the Board of Supervisors, by a 
motion of the Planning Commission, or by the petition of any property owner, contract purchaser, or agent for 
either of the previous parties with their written consent.  The signature of the property owner and applicant are 
required to process the application.  Typically, the rezoning application is submitted by the owner or contract 
purchaser.   
 
Regarding R-4 districts, in particular, the application must be submitted in accordance with Section 24-267, 
Documents required for submission, with the required fee and supporting documents.  These documents 
include a signed application, master plan, and community impact statement.  The requirements for the master 
plan and community impact statement are thoroughly outlined in Section 24-276. In addition, staff 
recommends that the applicant undergo the conceptual review process to identify any serious issues related to 
the development.  This is not a requirement, only a suggestion so that the maximum amount of information is 
available to the applicant prior to undergoing the public hearing process.   
 
Upon receipt of the application, the planner reviews the material to verify that the application is complete and 
meets basic ordinance requirements.  Section 24-275, Residential planned communities defined, states that 
“for the purposes of this article, a residential planned community shall be a large, planned development 
consisting of 400 acres or more under a single ownership or control.”  The community can consist of a mix of 
land uses; however, the predominant land use should be residential.  Nonresidential uses should be 
complementary to the residential use with the goal of producing a largely self-sufficient community. 
 
Expansions of existing residential-planned communities are governed by Section 24-283, Addition of land to 
existing community, and undergo the same application process as the original development with three 
additional requirements.  The property to be added to the district must be adjacent to the existing community, 
form a logical addition to the existing community, and be under the same ownership or control.  When a 
question arises as to the acceptability of an application, the Zoning Administrator confers with the County 
Attorney, the Planning Director, and the Development Manager to determine whether or not the application 
may be accepted in accordance with State and County Codes. 
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History 
 
There are currently six developments in the County that have been developed under the R-4 ordinance.  They 
are Mallard Hill, Greensprings, Kingsmill, Governor’s Land, Ford’s Colony, and Powhatan Secondary.  Of 
those six, Powhatan Secondary, Governor’s Land and Ford’s Colony have been expanded in accordance with 
Section 24-283 of the County Code.   
 
Powhatan Secondary rezoned approximately six acres from PUD-R to R-4, with proffers which increased the 
total land area dedicated to the existing development, but did not increase the total number of dwelling units 
permitted by the original rezoning.   
 
Governor’s Land rezoned an additional 38 acres from A-1 to R-4, with proffers to be incorporated into the 
existing development which increased the total land area and added an additional 12 dwelling units to the 
overall development.   
 
Finally, Ford’s Colony expanded four times under separate applications.  In 1987, they rezoned 248 acres to 
be added to the project.  In 1993, they rezoned 85 acres for single-family development and deleted a three-
acre recreational area.  The developer amended the existing master plan to combine and relocate two 
recreation facilities and rezone 28 acres to be added to the overall development in 1994.  This rezoning also 
deleted some walking trails and wildlife overlook stations.  In 1998, 266.1 acres were added to accommodate 
368 dwelling.  Cumulatively, these applications increased the total acreage by 627.1 acres and rearranged 
recreation facilities and walking trails on the site.  There were no additional dwelling units added because the 
developer built to a lesser density than what was approved by the master plan. 
 
Conclusion 
 
There has been much concern raised recently regarding the clarity of the ordinance sections related to the 
expansion of residential-planned communities and the related application process.  After consulting with the 
County Attorney, the Development Manager, and the Acting Assistant Development Manager, it is my 
opinion that the ordinance should be amended to acknowledge past practices and avoid future 
misinterpretation by mimicking the language found in Section 24-495, Addition of land to existing planned 
unit development.  This amendment would resolve any outstanding concerns.  Also, I recommend that the 
clause “at the time of rezoning” be added to Section 24-275 for clarification. 
 
 
 
 

      
Melissa C. Brown 
 
CONCUR: 
 
 
__________________________________ 
William C. Porter, Jr. 

 
 
MCB/gb 
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WORK SESSION 
 

 M E M O R A N D U M 
 
 
DATE: January 22, 2008 
 
TO: The Board of Supervisors 
 
FROM: Leo P. Rogers, County Attorney 
 
SUBJECT: Work Session Discussion on County Code Sections 24-275 and 24-283 
          
 
The Board has asked that I opine on when property may be added to an existing development situated in the 
R-4, Residential Planned Community District; in particular, the application of County Code Sections 24-275, 
Residential planned community defined, and 24-283, Addition of land to an existing community. 
 
HISTORY 
 
The R-4 Zoning District, Residential Planned Community, was originally enacted by James City County on 
March 1, 1969.  In 1969, the R-4 District required 2,000 or more acres.  That has since been changed to the 
current requirement in County Code Section 24-275 of 400 or more acres.  Although there have been several 
amendments over the last 39 years, the R-4 District remains essentially the same.  In particular, the language 
of County Code Section 24-283, pertaining to the addition of land to an R-4 community is unchanged, except 
in the acreage amount changing from 2,000 to 400 acres.  On March 1, 1969, no land was zoned R-4.  Each 
property that is currently zoned R-4 was the subject of an owner-initiated rezoning.  Such R-4 zoned 
properties include Ford’s Colony, Governor’s Land, Greensprings, Kingsmill, Mallard Hill, and Powhatan 
Secondary.  Of those neighborhoods, Ford’s Colony, Governor’s Land, and Powhatan Secondary have added 
property to the original acreage pursuant to County Code Section 24-283 or its predecessors. 
 
INITIATION OF AN R-4 DISTRICT 
 
As previously stated, no property in the County is now, or ever has been, “pre-zoned” R-4.  Accordingly, each 
property owner desiring to have his property zoned R-4 must first apply for a rezoning.  Before accepting the 
application for rezoning, the property must meet the minimum requirements of the County Code, in general, 
and of the R-4 District, in particular. County Code Section 24-275 sets forth the basic requirements of an R-4 
community, which includes the requirement that the community shall “be a large, planned development 
consisting of 400 acres or more under a single ownership or control.”  
 
Prior to accepting an application to rezone property to R-4, staff must determine whether the three-prong R-4 
test is met: 

 
(1) Is the property being proposed for a large, planned development? 
(2) Does the property contain 400 acres or more? 
(3) Is the property at issue under single ownership or control? 
 

The first two prongs are easily determined and, at least at the initial rezoning stage, the issue of single 
ownership or control has not been difficult to determine.  As is the case with all applications for rezoning, the 
Code of Virginia and the County Code require that the owner of the property sign the rezoning application.  
Only one property owner needs to sign a rezoning application.  Whether or not a person or entity owns a 
particular parcel is easily checked by comparing the information on the application with the information held 
by the County’s Real Estate Assessment data and the real estate record of the Clerk of the Circuit Court.  
Once staff determines that the three-prong test has been met (and all of the other applicable County Code 
requirements have been satisfied), staff must accept the application and forward it to the Planning 
Commission and Board of Supervisors for their respective consideration. 
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ADDITIONS TO AN EXISTING R-4 COMMUNITY 
 
The County Code intends that an R-4 community be of sufficient size and variety, as it “is intended to permit 
development, in accordance with a master plan, of large, cluster-type communities.”  County Code Section 
24-274.  Historically, it has been common for developers to add property to both existing R-4 communities 
and to large, planned communities that are not zoned R-4 (e.g., Stonehouse zoned as a Planned Unit 
Development).  The intent of the R-4 ordinance and of the similar Planned Unit Development ordinance 
supports such additions, provided that the additional property is in conformance with, and under the ambit of, 
a master plan.  
 
Additions to an existing R-4 community must be in conformance with County Code Section 24-283, which, 
like the establishment of the initial R-4 community, sets forth a three-prong test that must be passed before 
staff may accept the application.  The property to be added to the existing R-4 community must: 
 

(1) be adjacent to the existing community; 
(2) form a logical addition to the existing community; and 
(3) be under the same ownership or control. 

 
As was the case with the first three-prong test, determination of the first two prongs is relatively simple.  The 
requirement of “same ownership or control” has not been an issue until recently raised in conjunction with an 
application for addition to the existing Ford’s Colony community.  
 
It is important to note that the “ownership or control” test is different for an addition than it is for 
establishment of the community.  To establish a new R-4 community, the property must be under “single 
ownership or control.”  To add property to an existing R-4 community, the property to be added must be 
under the “same ownership or control” as the property in the existing R-4 community. Thus, the question that 
must be resolved is who owns or controls the existing R-4 property and the additional property.  
 
Ownership:   
 
When initiating a new R-4 District, the County Code requires that the property be under “single ownership or 
control.”  One entity, be it a person or corporation, must own or control the property at issue.  Additions, on 
the other hand, need only be under the “same ownership or control” as the existing R-4 property.  Thus, as far 
as additions go, the County Code is unconcerned with how many entities own the property, as long as they are 
the same entities that own the additional property.  This reading comports with the requirements of the district 
most similar to the R-4, the PUD.  Additions to a PUD require that, among other things, that the property to 
be added “will come under common ownership or control as the original parcel.”  County Code Section 24-
495.   
 
Control:  
 
As stated above, if property to be added to an existing R-4 District is not under the same “ownership,” it may 
still be added if it is under the same “control.”  The County Code does not define “control.”  The Virginia 
Supreme Court has defined “control” as “to exercise restraining or directing influence over; to dominate; 
regulate” and as the “[p]ower or authority to manage, direct, superintend, restrict, regulate, direct, govern, 
administer, or oversee.” Fitzgerald v. Fitzgerald, 194 Va. 925, 928 (1953) (citing Webster’s International, 
unabridged Dictionary, Second Edition and the Deluxe Edition of Black’s Law Dictionary).   
 
If the owner is the same or under the same control as the original development and the property can be added 
to an existing homeowners association, then the same ownership or control criteria for the additional property 
would be met.  As long as an applicant for an addition to an existing R-4 community can show that the three 
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prongs are met (adjacency, logical addition, and same ownership or control), staff must accept the application 
and forward it to the Planning Commission and Board of Supervisors for consideration.  
 
It is important to note that the rights of private property owners are well respected by the Constitution of 
Virginia, the Virginia Code and Virginia case law.  The Virginia Code clearly provides that one of the 
property rights available to landowners is to apply for rezoning of their property.  The Virginia Code also 
provides that localities have the police power to regulate zoning.  (Va. Code Sections 15.2-2280 et seq.)  
Localities can put reasonable restrictions on the ability of a property owner to rezone to a zoning district, such 
as the 400 acre requirement in the R-4 District.  In order to prohibit the property owners right to apply for 
rezoning such restriction must be directly related to a zoning purpose and give clear notice to land owners.  It 
is important to remember that the denial of a property owner’s ability to apply would be an administrative 
decision by staff.  It should be noted that the ability to apply for a rezoning should not be construed to create 
an expectation by the property owner that the land will be rezoned.  The decision on whether or not to rezone 
property is a legislative power exercised by the governing body. 
 
INITIATING RESOLUTION TO AMEND SECTIONS 24-275 AND 24-283 
 
On October 23, 2007, the planning staff requested an initiating resolution to clarify County Code Sections 24-
275 and 24-283.  In order to amend a zoning ordinance, an initiating resolution is required under Virginia 
Code Section 15.2-2286 (A) (7).  An initiating resolution may come from either the Board of Supervisors or 
the Planning Commission.  The purpose of the proposed changes was to clarify these two Code sections by 
providing a greater description in the Code as to how these sections have been interpreted and applied.  
Although it is my legal opinion that these amendments are not required, I agree with the Zoning 
Administrator that making the Code sections more clear and is consistent with the County’s past practices. 
 
The amendment sought for County Code Section 24-275 was to add the words “at the time of application” in 
order to describe when the 400 acre or more test would apply. This was of course the intent in 1969 when no 
land was zoned R-4.  Applying the 400 or more acre test at the time of application has been the practice of the 
County for the past 39 years.  In my opinion, applying the test at the time of application is already implicit in 
the ordinance.  That being the case, the Zoning Administrator believes it would be prudent to add the words 
“at the time of rezoning” at this time because there are several R-4 communities in existence.  Such a 
clarification to the ordinance may prevent incorrect interpretations of the R-4 District when communities are 
being created or when land is being added to existing R-4 communities. 
 
The amendment to County Code Section 24-283 was to clarify the “under the same ownership or control” test 
which is applied when a property owner applies to add land to an existing R-4 community.  In 1969, the 
original ordinance contained the exact same language.  The purpose of the Code section was and has been to 
allow flexibility for developers to apply to add land to existing R-4 communities.  This basic test was not 
intended to create illogical conundrums or require property owners to pass through the eye of a needle in 
order to apply to add additional property.  It was logically anticipated that developers would sell lots and 
create a homeowners association (HOA).  Such sale of lots or creation of a HOA was not intended to prevent 
an application to add property.  At the time of application to add property, County staff needs to make an 
administrative decision as to whether the owner of the additional property is essentially the same as the 
owner/developer of the R-4 community and if there was the ability to same control by a governing HOA.  It is 
important to note that this administrative decision at the time of application has far less discretion than the 
legislative decision of the governing body in deciding whether to approve the application. 
 
CONCLUSION 
 
Although both County Code Sections could be clearer, it would be difficult to find any Federal, State or local 
law which couldn’t be made clearer, particularly when it is being scrutinized for a particular purpose.  On the 
other hand, both County Code Sections are sufficiently clear.  In addition, these Code Sections have been 
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consistently interpreted by the Zoning Administrator since its inception 39 years ago.  Virginia courts give 
great weight to a zoning administrator’s opinion, particularly when there has been a consistent interpretation.  
Based on the foregoing, it is my opinion that there is no legal necessity to make a Code amendment.  
However, should the Board of Supervisors wish to change either or both of the aforementioned Code 
Sections, then it should adopt the initiating resolution to have staff and the Planning Commission consider 
alternative language. 
 
 
 
 

      
Leo P. Rogers 

 
 
LPR/pb 
CC275283intrp_mem 
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