
. A N  ORDINANCE REGULATING THE 

B E  I T  ORDAINED by the  Board 
C i t y ,  V i r g i n i a :  

Section 1 .  Wetlands Zoning 

USE AND DEVELOPMENT OF WETLANDS 

o f  Supervisors o f  the  County o f  James 

Ordinance. 

The governing body o f  the  County o f  James C i t y ,  a c t i n g  pursuant 
t o  Chapter 2.1 o f  T i t l e  62.1 o f  the  Code o f  V i r g i n i a ,  f o r  purposes 
o f  f u l f i l l i n g  t h e  p o l i c y  standards set f o r t h  i n  such chapter, adopts 
t h i s  ordinance regu la t ing  the  use and development o f  wetlands. 

Section 2. D e f i n i t i o n s .  

(a )  l lComissionl l  means the  V i r g i n i a  Marine Resources Comnission. 
(b )  "Comni ssioner1I means the  Comni ssioner o f  Marine Resources. 
( c )  "Person" means any corporat ion,  assoc ia t ion  o r  par tnership,  

one o r  more i nd i v i dua l s ,  o r  any u n i t  o f  government o r  
agency thereof .  

(d )  llGovernmental serv ices"  means any o r  a l l  o f  the  serv ices 
provided by t h i s  County t o  i t s  c i t i z e n s  f o r  the  purpose o f  
main ta in ing  t h i s  County and sha l l  i nc lude  but sha l l  no t  
be l i m i t e d  t o  such serv ices as construct ing,  r e p a i r i n g  
and main ta in ing  roads, sewage f a c i l i t i e s ,  supplying 
and t r e a t i n g  water, s t r ee t  l i g h t s  and cons t ruc t ion  o f  
p u b l i c  bu i ld ings .  

( e )  "Wetlands1' means a l l  t ha t  land l y i n g  between and contiguous 
t o  mean low water and an elevat ion-above mean low water 
equal t o  the  f ac to r  1.5 t imes the  mean t i d e  range a t  the  
s i t e  o f  the  proposed p r o j e c t  i n  t h i s  County; and upon 
which i s  growing on the  e f f e c t i v e  date o f  t h i s  ac t  o r  
grows thereon subsequent there to ,  any one o r  more o f  the  
fo l lowing:  Saltmarsh cordgrass (Spar t ina a l t e r n i f l o r a ) ,  
saltmeadow hay (Spar t ina patens), sa l tg rass  ( D i s t i c h l i s  
sp ica ta) ,  b lack needlerush (Juncus roemerianus), sa l twor t  
(Sa l i co rn ia  spp.), sea lavender (~ imon ium spp.), marsh 
e lder  ( I v a  f rutescens) ,  groundsel bush (Baccharis 
h a l i m i f o l i a ) ,  wax m y r t l e  (Myrica sp.), sea oxeye 
(Bo r r i ch i a  f rutescens) ,  arrow arum ( ~ e l t a n d r a  v i r  i n i c a ) ,  
pickerelweed (Pontederia cordata),  b i g  cordgrass'  7 Spart ina 
cynosuroides), r i c e  cutgrass (Leers ia oryzoices) ,  w i l d r i c e  
(Z izan ia  aquat ica) ,  bu l rush (Sci rpus va l i dus ) ,  spikerush 
(Eleochar is  sp.), sea rocket  (Cak i le  ecentula),  southern 
w i l d r i c e  (Z izan iops is  m i l i acea) ,  c a t t a i l s  (Typha spp.), 
threesquares (Scirpus spp.), buttonbush (Cephalanthus 
occ i den ta l i s ) ,  ba1d"cypress (Taxodium dis t ichum),  b lack 

9 um (Nyssa sy l va t i ca ) ,  tupe lo  (Nyssa aquat ica) ,  dock 
Rumex spp.), ye l low pond l i l y  (Nuphar spp.) marsh f leabane 

(Pluchea purpurascens), roya l  f e r n  (Osmunda regal i s ) ,  
marsh h ib iscus  (Hib iscus moscheutos), beggar 's t i c k s  
(Bidens sp.), smartweeds (Poly onum sp.), arrow-head 
( S a g i t t a r i a  spp.), sweet f l a g  9 Acorus calamus), and 
swi tch  grass (Panicum v i  rgatum). 



( f )  "Wetlands board" o r  "board" means a board created as 
provided i n  Sect ion 62.1-13.6 o f  the  Code o f  V i r g i n i a .  

Sect ion 3. The f o l l o w i n g  uses o f  and a c t i v i t i e s  on wetlands a r e  
permit ted, i f  otherwise permi t ted  by law: 

The const ruc t ion  and maintenance o f  noncomnercial catwalks, 
p i e r s ,  boathouses, boat she l te rs ,  fences, duckblinds, 
w i l d l i f e  management she l te rs ,  footbr idges,  observat ion 
decks and she l te rs  and other  s i m i l a r  s t ruc tu res  provided 
t h a t  such s t ruc tu res  a re  so constructed on p i l i n g s  as 
t o  permi t  the  reasonably unobstructed f low o f  the  t i d e  
and preserve the  na tu ra l  contour o f  the  marsh; 

The c u l t i v a t i o n  and harvest ing o f  s h e l l f i s h ,  and worms 
f o r  b a i t ;  

Noncommercial outdoor recreat iona l  a c t i v i t i e s ,  i nc lud ing  
h i k ing ,  boating, t rapping,  hunt ing, f i sh i ng ,  s h e l l f i s h i n g ,  
horseback r i d i n g ,  swimning, skeet and t r a p  shooting, and 
shoot ing preserves; provided t h a t  no s t r u c t u r e  sha l l  be 
constructed except as permi t ted  i n  subsection (a )  o f  t h i s  
sect ion;  

The c u l t i v a t i o n  and harvest ing o f  a g r i c u l t u r a l  o r  h o r t i -  
c u l t u r a l  products; graz ing and haying; 

Conservation, r e p l e t i o n  and research a c t i v i t i e s  o f  the  
V i r g i n i a  Marine Resources Comnission, t h e  V i r g i n i a  
I n s t i t u t e  o f  Marine Science, Comnission o f  Game and Inland 
F isher ies  and other  r e l a t e d  conservat ion agencies; 

The const ruc t ion  o r  maintenance o f  a i ds  t o  nav igat ion  
which a r e  author ized by governmental au tho r i t y ;  

Emergency decrees o f  any duly  appointed hea l t h  o f f i c e r  o f  
a governmental subd iv is ion  a c t i n g  t o  p ro tec t  t h e  p u b l i c  
heal th;  

The normal maintenance, r epa i r  o r  a d d i t i o n  t o  present ly  
e x i s t i n g  roads, highways, r a i l r o a d  beds, o r  the  f a c i l i t i e s  
o f  any person, f i r m ,  corporat ion,  u t i l i t y ,  federa l ,  
State, county ,c i ty  o r  town abu t t i ng  on o r  cross ing wetlands, 
provided t h a t  no waterway i s  a l t e r e d  and no add i t i ona l  
wetlands a r e  covered; 

Governmental a c t i v i t y  on wetlands owned o r  leased by the  
Commonwealth o f  V i r g i n i a ,  or a p o l i t i c a l  subd iv is ion  thereof .  



Sect ion 4. 

( a )  Any person who desi res t o  use o r  develop any wetland 
w i t h i n  t h i s  County, other than f o r  those a c t i v i t i e s  
s p e c i f i e d  i n  Section 3 above, sha l l  f i r s t  f i l e  an 
a p p l i c a t i o n  f o r  a  permi t  w i t h  t h e  wetlands board and sha l l  
send copies t o  the  Comnission and the  V i r g i n i a  I n s t i t u t e  
o f  Marine Science. 

(b )  An app l i ca t i on  sha l l  inc lude the  fo l l ow ing :  the  name and 
address o f  the  app l icant ;  a d e t a i l e d  desc r i p t i on  o f  the  
proposed a c t i v i t y  and a  map, drawn t o  an appropr ia te  and 
un i fo rm scale, showing the  area of wetland d i r e c t l y  
a f fec ted ,  w i t h  the  l oca t i on  o f  t h e  propsed work thereon, 
i n d i c a t i n g  the  area o f  e x i s t i n g  and proposed f i l l  and 
excavation, espec ia l l y  t h e  loca t ion ,  width, depth and 
length  o f  any proposed channel and the  disposal area, 
a l l  e x i s t i n g  and proposed s t ruc tures ;  sewage c o l l e c t i o n  
and treatment f a c i l i t i e s ,  u t i l i t y  i n s t a l l a t i o n s ,  roadways, 
and other  r e l a ted  appurtenances o r  f a c i l i t i e s ,  i nc lud ing  
those on adjacent uplands, and the  type o f  equipment t o  
be used and the  means o f  equipment access t o  the  a c t i v i t y  
s i t e ;  the  names and addresses o f  owners o f  record o f  
adjacent land and known claimants o f  water r i g h t s  i n  
o r  adjacent t o  the  wetland o f  whom t h e  app l i can t  has 
no t i ce ;  and estimate o f  cost ;  t h e  pr imary purpose o f  the  
p r o j e c t ;  any secondary purposes o f  the  p ro j ec t ,  i nc lud ing  
f u r t h e r  p ro jec ts ;  t h e  p u b l i c  bene f i t  t o  be der ived from 
t h e  proposed p ro j ec t ;  a  complete desc r i p t i on  of measures 
t o  be taken dur ing  and a f t e r  the  a l t e r a t i o n  t o  reduce 
det r imenta l  o f f s i t e  e f f e c t s ;  the  completion date o f  the  
proposed work, p ro j ec t ,  o r  s t r uc tu re  and such add i t i ona l  
ma te r i a l s  and documentation as the  wetlands board may 
deem necessary . 

( c )  A nonrefundable processing fee  t o  cover t h e  cos t  o f  processing 
t h e  a p p l i c a t i o n  o f  twenty- f i ve  d o l l a r s  sha l l  accompany 
each app l i ca t i on .  

A l l  app l i ca t i ons  and maps and documents r e l a t i n g  the re to  sha l l  
be open f o r  p u b l i c  inspect ion  a t  the  o f f i c e  o f  the  record ing 
o f f i c e r  o f  t h i s  County. 

Section 6. 

Not l a t e r  than s i x t y  days a f t e r  r ece ip t  o f  such app l i ca t ion ,  
t h e  wetlands board sha l l  ho ld  a  p u b l i c  hear ing on such app l i ca t i on .  
The app l icant ,  t he  l oca l  governing body, t h e  Conmissioner, the  
owner o f  record o f  any land adjacent t o  t h e  wetlands i n  question, 
known claimants o f  water r i g h t s  i n  o r  adjacent t o  the  wetlands 
i n  question, t h e  V i r g i n i a  I n s t i t u t e  o f  Marine Science, the  
D i v i s i o n  o f  S ta te  Planning and Comnunity A f f a i r s ,  t h e  Depart- 
ment o f  Game and In land F isher ies ,  Water Control Board, the  
Department o f  Highways and governmental agencies expressing 
an i n t e r e s t  t he re i n  sha l l  be n o t i f i e d  o f  the  hearing by ma i l  



n o t  less  than twenty days p r i o r  t o  the  date set f o r  the  
hearing. The wetlands board sha l l  a l s o  cause n o t i c e  o f  such 
hear ing t o  be publ ished a t  l eas t  once a week f o r  two weeks 
p r i o r  t o  such hearing i n  t he  newspaper having a general 
c i r u c l a t i o n  i n  t h i s  County. The costs o f  such p u b l i c a t i o n  
s h a l l  be pa id  by the  app l icant .  

Sect ion 7. 

I n  a c t i n g  on any app l i ca t i on  f o r  a permit ,  t he  board sha l l  
g ran t  the  a p p l i c a t i o n  upon the concurr ing vote o f  th ree 
members. The chairman o f  the  board, o r  i n  h i s  absence t he  
a c t i n g  chairman, may adminis ter  oaths and compel the  
attendance o f  witnesses. Any person may appear and be 
heard a t  the  p u b l i c  hearing. Each witness a t  the  hearing may 
submit a concise w r i t t e n  statement o f  h i s  testimony. The 
board sha l l  make a record o f  the proceeding, which sha l l  
i nc lude  the  app l i ca t ion ,  any w r i t t e n  statements o f  witnesses, 
a sumnary o f  statements o f  a l l  witnesses, t he  f i nd i ngs  and 
dec is ion  o f  t he  board, and t he  r a t i o n a l e  f o r  the decis ion.  
The board sha l l  make i t s  determinat ion w i t h i n  t h i r t y  days from 
t h e  hearing. I f  t he  board f a i l s  t o  a c t  w i t h i n  such t ime, 
t he  a p p l i c a t i o n  sha l l  be deemed approved. Wi th in  f o r t y -e i gh t  
hours o f  i t s  determinat ion, the  board sha l l  n o t i f y  the  app l i can t  
and the  Comnissioner o f  such determinat ion and i f  the board 
has not  made a determinat ion, i t  s h a l l  n o t i f y  the  app l i can t  
and the  Commission t h a t  t h i r t y  days has passed and t h a t  the  
a p p l i c a t i o n  i s  deemed approved. 

The board sha l l  t ransmit  a copy o f  the  permi t  t o  the  Comnissioner. 
I f  t he  a p p l i c a t i o n  i s  reviewed or  appealed, then the  board 
s h a l l  t ransmit  t he  record o f  i t s  hear ing t o  the  Comnissioner. 
Upon a f i n a l  determinat ion by t he  Comnission, the  record sha l l  
be returned t o  t he  board. The record s h a l l  be open f o r  p u b l i c  
inspect ion  a t  the o f f i c e  o f  the  record ing o f f i c e r  o f  t h i s  
County. 

Section 8. 

The board may requ i r e  a reasonable bond i n  an amount and w i t h  
sure ty  and cond i t ions  s a t i s f a c t o r y  t o  i t  securing t o  the  
Commonwealth compliance w i t h  the  cond i t ions  and l i m i t a t i o n s  
se t  f o r t h  i n  the  permi t .  The board may, a f t e r  hear ing as 
prov ided herein, suspend o r  revoke a permi t  i f  the  board f i n d s  
t h a t  the  app l i can t  has f a i l e d  t o  comply w i t h  any o f  the  
cond i t i ons  o r  l i m i t a t i o n s  set f o r t h  i n  the  permi t  o r  has 
exceeded the  scope o f  the work as se t  f o r t h  i n  the  app l i ca t i on  
The board a f t e r  hear ing may suspend a permi t  i f  the  app l icant  
f a i l s  t o  comply w i t h  the  terms and cond i t ions  se t  f o r t h  i n  
t he  app l i ca t ion .  



(a) In making its decision whether to grant, to grant in modified 
form, or to deny an application for a permit, the board shall 
base its decision on these factors: 

(1) Such matters raised through the testimony of any person 
in support of or in rebuttal to the permit application. 

(2) Impact of the development on the public health and wel- 
fare as expressed by the policy and standards of Chapter 
2.1 of Title 62.1 of the Code of Virginia and any guide- 
lines which may have been promulgated thereunder by 
the Commission. 

(b) If the board, in applying the standards above, finds that 
the anticipated public and private benefit of the proposed 
activity exceeds the anticipated public and private detriment 
and that the proposed activity would not violate or tend to 
violate the purposes and intent of Chapter 2.1 of Title 62.1 
of the Code of Virginia and of this ordinance, the board shall 
grant the permit, subject to any reasonable condition or modi- 
fication designed to minimize the impact of the activity on 
the ability of this County, to provide governmental services 
and on the rights of any other person and to carry out the 
public policy set forth in Chapter 2.1 of Title 62.1 of the 
Code of Virginia and in this ordinance. Nothing in this sec- 
tion shall be construed as affecting the right of any person 
to seek compensation for any injury in fact incurred by him 
because of the proposed activity. If the board finds that 
the anticipated public and private benefit from the proposed 
activity is exceeded by the anticipated public and private 
detriment or that the proposed activity would violate or tend 
to violate the purposes and intent of Chapter 2.1 of Title 
62.1 of the Code of Virginia and of this ordinance, the board 
shall deny the permit application with leave to the applicant 
to resubmit the application in modified form. 

Section 10. 

The permit shall be in writing, signed by the chairman of the 
board and notarized. 

Section 11. 

No permit shall be granted without an expiration date, and the 
board, in the exercise of its discretion, shall designate an 
expiration date for completion of such work specified in the 
permit from the date the board granted such permit. The board, 
however, may, upon proper application therefore, grant extensions. 

Section 12. 

This ordinance shall become effective on date of adoption. 

Adopted by the Board of Supervisors of James City County, Virginia, 
on Octover 11 , 1972. 


