
ORDINANCE NO.___________ 

AN ORDINANCE TO AMEND AND REORDAIN CHAPTER 24, ZONING, OF THE CODE OF THE 
COUNTY OF JAMES CITY, VIRGINIA, BY AMENDING ARTICLE I, IN GENERAL, SECTION 24-
2, DEFINITIONS; BY AMENDING ARTICLE VIII, APPEALS, DIVISION 2, BOARD OF ZONING 
APPEALS, SECTION 24-650, POWERS AND DUTIES; GRANTING OF VARIANCES; AND BY 
AMENDING ARTICLE VIII, APPEALS, DIVISION 3, REGULATIONS GOVERNING APPEALS, 
SECTION 24-666, PETITION FOR CERTIORARI TO REVIEW DECISION OF BOARD. 

BE IT ORDAINED by the Board of Supervisors of the County of James City, Virginia, that Chapter 24, 
Zoning, is hereby amended and reordained by amending Article I, In General, Section 24-2, Definitions; 
by amending Article VIII, Appeals, Division 2, Board of Zoning Appeals, Section 24-650, Powers and 
duties; granting of variances; and by amending Article VIII, Appeals, Division 3, Regulations Governing 
Appeals, Section 24-666, Petition for certiorari to review decision of board. 

Chapter 24 

ARTICLE I.  IN GENERAL 

Sec. 24-2.  Definitions. 

For the purposes of this chapter, the following words and phrases shall have the meaning respectively 
ascribed to them by this section: 

V 

Variance. A variance is a relaxation of the terms of this chapter where such variance will not be contrary to 
the public interest and where, owing to conditions peculiar to the property and not the result of the actions 
of the applicant, a literal enforcement of the chapter would result in an unnecessary and undue hardship. As 
used in this chapter, a variance is authorized only for height, area and size of a structure or size of yards 
and open spaces; establishment or expansion of a use otherwise prohibited shall not be allowed by variances 
in the zoning division or district or adjoining zoning division or districts. 

Variance means, in the application of the zoning ordinance, a reasonable deviation from those provisions 
regulating the shape, size, or area of a lot or parcel of land, or the size, height, area, bulk, or location of a 
building or structure when the strict application of the ordinance would unreasonably restrict the utilization 
of the property, and such need for a variance would not be shared generally by other properties, and 
provided such variance is not contrary to the purpose of the ordinance.  It shall not include a change in 
use, which change shall be accomplished by a rezoning or by a conditional zoning. 

Chapter 24 

ARTICLE VIII.  APPEALS 

DIVISION 2.  BOARD OF ZONING APPEALS 

Sec. 24-650.  Powers and duties; granting of variances. 

The board of zoning appeals shall have the following powers and duties: 
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(1) To hear and decide appeals from any order, requirement, decision or determination made by an 
administrative officer in the administration or enforcement of this chapter or of any ordinance 
adopted pursuant thereto. 

 
(2) To authorize upon appeal or original application in specific cases such variance from the terms 

of this chapter as will not be contrary to the public interest, when, owing to special conditions, a 
literal enforcement of the provisions will result in unnecessary hardship; provided, that the spirit 
of this chapter shall be observed and substantial justice done, as follows: To grant upon appeal 
or original application in specific cases a variance as defined in Va. Code § 15.2-2201 and 
section 24-2 of the county code; provided that the burden of proof shall be on the applicant for a 
variance to prove by a preponderance of the evidence that his application meets the defined 
standard for a variance and the following criteria: 
a. When a property owner can show that his property was acquired in good faith and where, by 

reason of the exceptional narrowness, shallowness, size or shape of a specific piece of 
property at the time of the effective date of this chapter, or where by reason of exceptional 
topographic conditions or other extraordinary situation or condition of such piece of 
property, or of the use or development of property immediately adjacent thereto, the strict 
application of the terms of this chapter would effectively prohibit or unreasonably restrict 
the use of the property, or where the board is satisfied, upon the evidence heard by it, that 
the granting of such variance will alleviate a clearly demonstrable hardship, as distinguished 
from a special privilege or convenience sought by the applicant; provided, that all variances 
shall be in harmony with the intended spirit and purpose of this chapter. 
A variance shall be granted if the evidence shows that the strict application of the terms of 
the ordinance would unreasonably restrict the utilization of the property or that the granting 
of a variance would alleviate a hardship due to a physical condition relating to the property 
or improvements thereon at the time of the effective date of the ordinance, and 
1. The property interest for which the variance is being requested was acquired in good 

faith and any hardship was not created by the applicant for the variance; 
2. The granting of the variance will not be of substantial detriment to adjacent property 

and nearby properties in the proximity of that geographical area; 
3. The condition or situation of the property concerned is not of so general or recurring a 

nature as to make reasonably practicable the formulation of a general regulation to be 
adopted as an amendment to the ordinance; 

4. The granting of the variance does not result in a use that is not otherwise permitted on 
such property or a change in the zoning classification of the property. 

5. The relief or remedy sought by the variance application is not available through the 
process for modification of a zoning ordinance pursuant to Section 24-644 of the county 
code at the time of the filing of the variance application. 

b. No such variance shall be authorized by the board unless it finds: 
1. That the strict application of this chapter would produce undue hardship; 
2. That such hardship is not shared generally by other properties in the same zoning district 

and the same vicinity; and 
3. That the authorization of such variance will not be of substantial detriment to adjacent 

property and that the character of the district will not be changed by the granting of the 
variance. 

c. No such variance shall be authorized considered except after notice and hearing as required 
by section 15.2-2204 of the Code of Virginia. 
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d. No variance shall be authorized unless the board finds that the condition or situation of the 
property concerned or the intended use of the property is not of so general or recurring a 
nature as to make reasonably practicable the formulation of a general regulation to be 
adopted as an amendment to this chapter.  

e. In authorizing granting a variance the board may impose such conditions regarding the 
location, character and other features of the proposed structure for use as it may deem 
necessary in the public interest and may require a guarantee or bond to insure ensure that the 
conditions imposed are being and will continue to be complied with.  

 
(3) To hear and decide appeals from the decision of the zoning administrator or applications for such 

special exceptions as may be authorized by this chapter. The board may impose such conditions 
relating to the use for which a permit is granted as it may deem necessary in the public interest 
and may require a guarantee or bond to insure that the conditions imposed are being and will 
continue to be complied with. No such special exception may be granted except after notice and 
hearing as provided by section 15.2-2204 of the Code of Virginia 1950.  

 
(4) To hear and decide applications for interpretation of the district map where there is any 

uncertainty as to the location of a district boundary. After notice to the owners of the property 
affected by any such question, and after a public hearing with notice as required by section Va. 
Code § 15.2-2204 of the Code of Virginia, the board may interpret the map in such way as to 
carry out the intent and purpose of this chapter for the particular section or district in question. 
The board shall not have the power, however, to rezone property or substantially to change the 
locations of district boundaries as established by ordinance.  

 
Sec. 24-651.  Rules and regulations; meetings; compulsory attendance of witnesses; records. 
 

The board of zoning appeals shall adopt rules and regulations as it may consider necessary. The 
meetings of the board shall be held at the call of its chairman or at such times as a quorum of the board may 
determine. The chairman or, in his absence, the acting chairman may administer oaths and compel the 
attendance of witnesses. The board shall keep minutes of its proceedings showing the vote of each member 
upon each question or if absent or failing to vote, indicating such fact. It shall keep records of its 
examinations and other official actions, all of which shall be immediately filed in the office of the board 
and shall be a public record. All meetings of the board shall be open to the public. A quorum shall be at 
least three members. 
 
Sec. 24-652.  Vote required to reverse any order, etc., or to decide in favor of any appellant. 
 

A favorable vote of three members of the board of zoning appeals shall be necessary to reverse any 
order, requirement, decision or determination of any administrative official or to decide in favor of the 
applicant on any matter upon which the board is required to pass.  
 
Secs. 24-653 - 24-662.  Reserved. 
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DIVISION 3.  REGULATIONS GOVERNING APPEALS 
 
Sec. 24-663.  Initiation and effect of appeal; restraining orders. 
 

An appeal to the board of zoning appeals may be taken by any person aggrieved or by any officer, 
department, board or bureau of the county affected by any decision of the zoning administrator. Such appeal 
shall be taken within 30 days after the decision appealed from by filing with the zoning administrator, and 
with the board, a notice of appeal specifying the grounds thereof. The zoning administrator shall forthwith 
transmit to the board all the papers constituting the record upon which the action appealed was taken. An 
appeal shall stay all proceedings in furtherance of the action appealed from unless the zoning administrator 
certifies to the board that by reason of facts stated in the certificate a stay would, in his opinion, cause 
imminent peril to life or property, in which case proceeding shall not be stayed otherwise than by a 
restraining order granted by the board or by a court of record, on application and on notice to the zoning 
administrator and for good cause shown. 
 
Sec. 24-664.  Procedure; deposit if public hearing required. 
 
(a) Appeals shall be mailed to the board of zoning appeals in care of the zoning administrator and a copy 

of the appeal shall be mailed to the secretary of the planning commission. A third copy should be 
mailed to the individual, official, department or agency concerned, if any.  

(b) Appeals requiring an advertised public hearing shall be accompanied by a certified check payable to 
the treasurer for the amount set forth in section 24-7. 

 
Sec. 24-665.  Public hearing; authority of board. 
 

The board of zoning appeals shall fix a reasonable time for the hearing of an application or appeal, 
give public notice thereof as well as due notice to the parties in interest and decide the matter within 90 
days. In exercising its powers, the board may reverse or affirm, wholly or partly, or may modify the order, 
requirement, decision or determination appealed from.  
 
Sec. 24-666.  Petition for certiorari to review decision of board. 
 

(a) Petition to circuit court. Any person or persons jointly or severally aggrieved by any decision of 
the board of zoning appeals, or any aggrieved taxpayer or any officer, department, board or bureau 
of the county may present to the Circuit Court of James City County a petition that shall in 
accordance with Va. Code § 15.2-2314 within 30 days after the final decision of the board.  be 
styled "In Re: [date] Decision of the Board of Zoning Appeals of James City County," specifying 
the grounds on which aggrieved within 30 days after the final decision of the board. A "final 
decision" is the decision that resolves the merits of the action pending before the board or effects 
a dismissal of the case with prejudice. 

 
Any review of a decision of the board shall not be considered an action against the board and the 
board shall not be a party to the proceedings; however, the board shall participate in the proceedings 
to the extent required by this article. The board of supervisors, the landowner, and the applicant 
before the board of zoning appeals shall be necessary parties to the proceedings. The court may 
permit intervention by any other person or persons jointly or severally aggrieved by any decision 
of the board of zoning appeals. 

(b) Allowance of writ of certiorari. Upon the presentation of such petition, the court will allow a writ 
of certiorari to review the decision of the board of zoning appeals and will prescribe therein the 
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time with.in wh.ieh. a return th.ereto m1:1st be made and serYed 1:1pon th.e seeretary of th.e board of 
zoning appeals, or if no seeretary e1dsts, th.e eh.air of tJ:1e board of zoning appeals, wh.ieh. will not 
be less th.an ten days and may be extended by th.e eo1:1rt. Th.e allowanees of th.e ·writ will not stay 
proeeedings 1:1pon th.e deeision appealed from, b1:1t th.e eo1:1rt may, on applieation, on notiee to th.e 
board and on d1:1e ea1:1se sh.01Nn, grant a restraining order. 

(e) Board req1:1ired to ret1:1m papers and other faets. Th.e board of zoning appeals sh.all not be required 
to ret1:1rn th.e original papers aeted Hpon by it, bHt it sh.all be sHffieient to retHm eertified or S',>,'om 
copies thereof or of SHCR portions thereof as may be ealled for b)' sHeR writ. Th.e ret1:1m sh.all 
coneisely set forth. sHeh. 0th.er faets as may be pertinent and material to sh.ow th.e gro1:1nds of th.e 
deeision appealed from and sh.all be verified. 

(d) Taking of testimony; finding of faets and eonel1:1sions of laws. If, 1:1pon th.e h.earing, it sh.all appear 
to the eo1:1rt that testimoR)' is neeessary for th.e proper disposition of th.e matter, it may take 
evidenee or appoint a eo1Bmissioner to take s1,1eh. e,ridenee as it may direct and report th.e same to 
the coHrt with. h.is findings of faet and eonclHsions of law, wh.ich. sh.all eonstitHte a part of th.e 
proeeedings 1:1pon 11,rh.ieh. th.e determination of th.e eo1:1rt sh.all be made. Th.e eo1:1rt may reserve or 
affirm, wh.olly or partly, or may modif)' th.e deeision bro1:1gh.t 1:1p for reYiew. 

(e) Costs. Costs shall not be allowed against th.e co1:1nty 1:1nless it shall appear to th.e eo1:1rt th.at it aeted 
in bad faith. or with. tBaliee. In th.e e1,rent th.e deeision of th.e board is affirmed, th.e eo1:1rt may order 
th.e person or persons wh.o req1:1ested th.e iss1:1anee of th.e writ of eertiorari to pay th.e eosts ine1:1rred 
in making a ret1:1m of th.e reeord p1:1rs1:1ant to th.e writ of eertiorari. 

ATTEST:· 

Bryan J. H 
Clerk ofth 

JONES 
MCGLENNON 
ONIZUK 
KENNEDY 
HIPPLE 

VOTES 
A YE NAY ABST AlN -:7 -

/ 
./ 
7 
7 

by the Board of Supervisors of James City County, Virginia, this 13th day of October, 
2015. 
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