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PROFFERS

THIS PROFFERS are made this 22nd day of March, 2006, by Myrtle H.
Jennings and Sandra Kay H. Kelley (together with their successors and assigns, the
"Owner) and Jay Epstein (Developer).

RECITALS

WHEREAS, Owner isthe record title owner of two contiguoustractsor parcelsof
land located in James City County, Virginia; one with an address of 7375 Richmond
Road, Williamsburg, Virginia, and being Tax Parcel 2320100030, the second with an
address of 7345 Richmond Road, Williamsburg, Virginia, and being Tax Parcel
2320100030A (together, the" Property™).

WHEREAS, Jay Epstein, and/or assigns (Developer), has contracted to purchase
the property conditioned upon a rezoning and special use permit in accordance with
devel oper plansand specifications.

WHEREAS, the property is designated Low Density Residentia on the County's
Comprehensive Land Use Plan and is now zoned B-1 and R-2. Owner and Devel oper
have applied to rezone the Property to B-1 and R-2, with proffersand for a special use
permitfor aresidential cluster development.

WHEREAS, the Owner and Developer desire to offer to the County certain
conditionson the development of the Property upon rezoning not generally applicable to
land rezoned B-1 and R—2

NOW, THEREFORE, for and in consideration of the approva of the requested
development plans and conditional approval, and pursuant to Section 15.2-2297 of the

Code of Virginia, 1950, as amended, and the County Zoning Ordinance, Owner agrees



that it shall meet and comply with al of the following conditions in developing the
Property. If the requested application and conditionsare not granted by the County, these
proposasshall be null and void.
PROFFERED CONDITIONS

1. Master Plan. The Property shall be subdivided and developed generally as
shown on the Master Plan dated December 27, 2005, with only minor changes thereto
that the Development Review Committee determines, which do not change the basic
concept or character of the development.

2. Owners Association. There shall be organized an owner's association (the

"Association') in accordance with Virginia law in which al property owners in the
development, by virtue of their property ownership, shall be members. The articles of
incorporation, bylaws and restrictive covenants (together, the " Governing Documents'™)
creating and governingthe Association shall be submitted to and reviewed by the County
Attorney for consistency with the conditionsand gpplication. The Governing Documents
shall require that the Association adopt an annual maintenance budget, which shall
include a reserve for maintenance of stormwater management, BMPs, recreation areas,
private road and parking areas (“Reserve™), and shall require that the Association (i)
assess all members for the maintenance of al properties owned or maintained by the
association and (ii) file liens on members properties for non-payment of such
assessments.  The Governing Documents shall grant the Association the power to file
liens on members properties for the cost of remedying violations of, or otherwise
enforcing, the Governing Documents. Owner shall maintain al common areas on the
Property until 90% of the lots/units on the Property have been sold to minimize

Association dues during that period so as to not adversely affect purchaser's ability to



qudify for a home mortgage. At the time Owner's maintenance obligation under this
Section ends, there shall be at least $11,205.00 in the Reserve and Owner shdl supply
evidence of the mechanism to secure the same to the Planning Director prior to fina
subdivision approval.

3. Water Conservation. Water conservation standards snall be submitted to
and approved by the James City Service Authority and Owner and/or the Association
shall be responsiblefor enforcing these standards. The standardsshall addresssuch water
conservation measures as prohibitions on the installation and use of irrigation systems
and irrigation wells, the use of approved landscaping materials and the use of water
conserving fixtures and appliancesto promote water conservation and minimize the use
of public water resources. The standards shall be approved by the James City Service
Authority prior tofinal site plan or subdivision approval.

4. Affordable Housng. A minimum of 5 of the lots with townhouse
dwelling units shall be reserved and offered for sale a a net sales price to buyer at or
below $135,000 subject to adjustment as set forth herein (hereinafter referred to as
""submarket affordable housing units™). James City County Housing may be assigned a
second deed of trust for the difference of the appraised value of the townhouse, which
shall be prepared for review prior to closing and assigned a the time of closing, utilizing
appropriate approved procedures and identifying the net sales price paid by the purchaser
of the Townhousefor the 5 townhouses sold through James City County for $135,000 or
less. The second deed of trust will be prepared by the Owner asa 15 year forgivableloan
in aform approved by Housing and Community Development, the County Attorney, and
Virginia Housing Development Authority. A minimum of 5 of the lots with townhouse

dwelling units shall be reserved and offered for sale at a price a or below $160,000



subject to adjustment as set forth herein (hereinafter referred to as ' Redtricted Units'™).
The maximum prices set forth herein shall be adjusted annudly, or January 1<t of each
year, by increasing such prices by the cumulative rate of inflation as measured by the
Consumer Price Index —Urban, U.S. City Average annua average change for the period
from January 1, 2007 until January 1 of the year in question. The annual increase shall
not exceed five percent (5%). The Director of Planning shall be provided with a copy of
the settlement statement for each sale at a price at or below the maximum prices set forth
above. Owner shall consult with and accept referrals of, and sell to, potentia qualified
buyers from the James City County Office of Housing and Community Development on
anon-commission bass.

5. Sidewalk Connections. There shal be two sidewak comections from the

internd sidewalks in the development to the sidewak adjacent to Route 60 generaly as
shown on the Master Plan. Sidewalksmay beinstalled in phases as residentia units are
constructed. Sidewalks shall be installed or bonded in form satisfactory to the County
Attorney prior to final subdivision plat gpprova.

6. Pedestrian Trail. Thereshall bea soft surfacewalking trail at least six feet

in width installed an the Property generaly in the locations shown on the Master Plan.
The final design and location of the trail shall be subject to approval by the Director of
Planning. The trail shall either be installed or bonded in form satisfactory to the County
Attorney prior to final subdivision plat approval.

7. Architectural Elevations. The architectureand exterior elevations of the

dwelling units on the Property shall be generaly consistent with the revised Proposed
Typica Elevations for Jennings Way dated December 24, 2005, as determined by the

Director of Planning.



8. Cash Contributionsfor Community |mpacts.
€) A contribution of $1,275 for each Restricted Unit on the Property

shall be made to the County in order to mitigateimpacts on the County from the physical
development and operation of the Property. The County may use these funds for any
project in the County's capital improvement plan, the need for which is generated in
whole or in part by the physical development and operation of the property, including,
without limitation, for school use.

() A contribution of $425 for each Restricted Unit on the Property
shall be made to the County in order to mitigateimpactson the County from the physical
development and operation of the Property. The County may use these funds for any
project in the County's capital improvement plan, the need for which is generated in
whole or in part by the physical development and operation of the Property, including
without limitation, for emergency services, school uses, off-site road improvements,
library uses, and public use Sites.

(cp A contribution of $4,011 for each dwelling unit other than an
Affordable Unit or Restricted Unit on the Property shall be made to the County in order
to mitigate impacts on the County from the physical development and operation of the
Property. The County may use these funds for any project in the County's capital
improvement plan, the need for which is generated in whole or in part by the physica
devel opment and operation of the property, including, without limitation, for school use.

(d) A contribution of $1,000 for each dwelling unit other than an
Affordable Unit or Restricted Unit on the Property shall be made to the County in order
to mitigate impacts on the County from the physica development and operation of the

Property. The County may use these funds for any project in the County's capital



improvement plan, the need for which is generated in whole or in part by the physical
devel opment and operation of the Property, including, without limitation, for emergency
services, school uses, off-site road improvements, future water needs, library uses, and
public use sites. No contributions shall be required for the submarket affordable housing
units.

() A contribution of $1,093 for each dwelling unit other than an
Affordable Unit or Restricted Unit on the Property shall be made to the County in order
to mitigate impacts on the County from the physica development and operation of the
Property. The County or the James City Service Authority may use these fundsfor any
project in the County's capital improvement plan, the need for which is generated in
whole or in part by the physicad development of the Property, including without
limitation for water system improvements.

® The contributions described above, unless otherwise specified,
shall be payable at the time of recordation of the subdivision plat for such unit.

(g  The per unit contribution(s) paid in each year pursuant to this
Section shall be adjusted annually beginning January 1, 2007 to reflect any increase or
decrease for the preceding year in the Marshal and Swift Build Costs Index (the
"Index'") prepared and reported monthly by the U.S. Bureau of Labor Statistics of the
United States Department of Labor. In no event shall the per unit contribution be
adjusted to a sum less than the amounts set forth in paragraphs (a) through () of this
Section. The adjustment shall be made by multiplying the per unit contribution for the
preceding year by a fraction, the numerator of which shal bethe Index as of December 1
in the year preceding the calendar year most currently expired, and the denominator of

which shall be the Index as of December 1 in the year preceding the calendar year most



currently expired. |Inthe event a substantia changeis made in the method of establishing
the Index, then the per unit contribution shall be adjusted based upon the figure that
would have resulted had no change occurred in the manner of computing Index. In the
event that the Index is not avalable, a reliable government or other independent
publication evaluating information heretofore used in determining the Index (approved in
advance by the County Manager of Financia Management Services) shal berelied upon
in establishingan inflationary factor for purposes of increasing the per unit contribution
to approximatethe rate of annua inflationin the County.

9. Sewer Improvements. A contributionshall be made to James City Service
Authority to offset James City Service Authority's direct costs associated with the
construction of the Colonial Heritage Pump Station and Sewer System Improvementsin
the amount of $34,425.00 to be paid at the timeof final subdivision plat approval.

10.  Turf Management Plan.  The Association shal be responsible for

developing and implementing aturf management plan (" Turf Management Plan”) for the
maintenance of lawns and landscapingon the Property in an effort to limit nutrient runoff
from the Property. The Turf Management Plan shall include measures necessary to
manage and timit yearly nutrient application rates to tuf. The Turf Management Plan
shall be prepared by alandscape architect licensed to practice in Virginiaand submitted
for review to the County Environmental Division for conformity with this proffer. The
Nutrient Management Plan shall include terms permitting enforcement by either the
Association or the County. The Turf Management Plan shall be approved by the
Environmental Division prior to find subdivision or site plan approval.

11.  Energy Efficient Homes. All the town homes and single-family homes

shall be certified by aHERS rater to meet or exceed the Energy Star Certification. A



HERSrating isan evaluation of the energy efficiency of ahome, comparedto a
computer-simul ated reference house of identical sizeand shape asthe rated homethat
meets minimum requirementsof theModel Energy Code (MEC). The HERS rating
resultsina score between ¢ and 100; with the reference house assigned ascore of 80.
From this point, each 5% reduction in energy usage (compared to the reference house)
resultsinaone point increasein the HERS score. Thus, an ENERGY STAR qudlified
new home, required to be significantly more energy-efficientthan the reference house,
must achievea HERS score of at |east 86.

12,  Recreation. (@) Thefollowing recreational facilitiesshall be provided: (i)
approximately 1.64 acresof parkland shown on the Master Plan; (ii) one playground (tot
lot) with playground equipment for four to six activities; (iii) one paved tether ball court;
and (iv) approximately 0.55 milesof trails/paths. The exact locationsof thefacilities
proffered hereby and the equipment to be providedat such facilitiesshall be subject to
the approval of the Devel opment Review Committee.

(b) Thereshall be provided on the Property other recreational facilities, if
necessary, such that the overall recreational facilities on the Property meet the standards
set forth in the County's Recreation Master Plan as determined by the Director of
Planningor in lieu of such additional facilities Owner shall make cash contributionsto
the County in an amount determined pursuant to the County's Recreation Master Plan
(with the amount of such cash contributionsbeing determined by escalating the amounts
set forth in the Recreation Master Plan from 1993 dollarsto dollarsfor the year the
contributionsare made using the formulain Section 8(f) or some combination thereof.
All cash contributionsproffered by this Proffer 12 shall be used by the County for

recreation capital improvements. Theexact locationsof the facilities proffered hereby



and the equipment to be provided at suchfacilitiesshal be subject to theapproval of the
Development Review Committee.

(c  Therecreational facilitiesproffered under this Section shall beinstalled or
bonded in form satisfactory to the County Attorney prior to the County being obligated to
issuemorethan 20 certificatesof occupancy for dwellingunits on the Property.

13. Axchaeology. A Phasel Archaeologica Study for the Property shall be
submitted to the Director of Planning for hisreview and approval prior to land
disturbance. A treatment plan shall be submitted to, and approved by, the Director of
Planningfor all sitesinthePhasel study that are recommendedfor a Phase Il eva uation,
and/or identified as being eligiblefor incluson on the National Register of Historic
Places. If aPhasell study isundertaken, such astudy shall be approved by the Director
of Planning and a treatment plan for said sitesshall be submittedto, and approved by, the
Director of Planning for sitesthat are determined to be dligiblefor inclusion on the
National Register of Historic Placesand/or those sitesthat requirea Phase HI study. If in
the Phasel study, a site i sdetermined eligible for nomination to the National Register of
Historic Placesand said site isto be preserved in place, the treatment planshall include
nomination of the site to the Nationad Register of Historic Places. If a PhaseIll study is
undertakenfor said sites, such studiesshall be approved by the Director of Planning prior
to land disturbancewithin the study area. All Phase 1, Phase 1l and Phase I studiesshall
meet the Virginia Department of Historic Resources Guiddinesfor Preparing
Archaeol ogical Resaurce Management Reportsand the Secretary of the Interior's
Standard and Guidelines for Archaeologica Documentation, as applicable, and shall be
conducted under the supervision of a qualified archaeol ogistwho meetsthe qualifications

set forthin the Secretary of the Interior's Professiona QualificationStandards. All



approved treatment plansshall be incorporatedinto the plan of development for thesite
and shall be adhered to during the clearing, grading and construction activitiesthereon.

14. Steetscape |mprovements. Theowner shall provideand install streetscape
improvementsaong both sidesof all streetsin accordance with the applicableprovisions
of the County's StreetscapeGuidelines Policy. The streetscapeimprovementsshall be
shown on the plan of development and submitted for approva to the Director of
Planning.

15. Anderson— Hughes House. The Anderson - HughesHouse located on the

portion of the Property zoned B-1 shall beretained in a manner that preservesthe existing
residential appearance of the building.

16. Townhouses. The townhousesshown on the Master Planshall be oriented to
present the front fagade to Richmond Road and an internal sidewalk shall be located in
front of the buildingsgenerally as shown on the Master Plan.

17. Water and Sewer Master Plan. A water and sewer master plan for the

Property shall be submitted to and approved by the James City Service Authority prior to
the County being obligated to grant fina subdivision plat approval.

18. Entrance Configuration. Theentranceinto the Property shall be configured
with oneingresslane and two egress lanes( ashared through/left turn lane and a
dedicated right turn lane) and the entrance shall have an increased radius of
approximately 50 feet.

19. Stream Restoration. A contribution of $129,000.00 shal be made to the

County in order to mitigate impacts on the County from the physical development and
operation of the Property to be paid a the time of fina subdivision plat approva. The

County may use these funds for any project in the County's capital improvement plan,



the need for which is generated in whole or in part by the physical development and
operation of the property, including, without limitation, for sream restoration or other
environmental improvements in the Yarmouth Cresk water shed.
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WITNESSthefollowing sgnatures.

OWNER: OWNER:

By: By:
e H. Jenni Sandra Kay HjKelley

DEVEL OPER:

By

Jay’Epstei

Commonwealth of Vi
LITYCOUNTY O , to wit:

forggomg instrument was acknowledged this Qaﬁg//day of
, 2006, by Myrtle H. Jennings. :

ARY PUBLIC
My commission expwaggj—ﬁ/oz&oza/b ﬁT

Commonwealth of %
CHFY7TCOUNTY O L5 44 to wit:
The fi ggg 1nstrume{ was acknowledged dnég’) "’Lﬂday of

,2006, by SandraKay H. Kelley. m

ﬂ NOTARY PUBLIC
My commission expires,_ ¢ ;é ggaﬂ_/ 0




Commonwealith of
LCHACOUNTY

The f{fopogoing instrument was acknowledged
M, 2006, by Jay Epgtein. |

to wit:

thiMay of

ﬁ/w‘:’;

OTARY PUBLIC

.

My commission expir@)/é) gé) é / b

(367733)

Preparedby:
Vernon M. Geddy, Ili, Esquire
Geddy, Harris, Franck & Hickman, LLP
1177 jamestown Road
Williamsburg, VA 23185
(757) 220-6500

14

VIRGINIA: CITY OF WILLIAMSBURG & COUW F JAME
This document was admitted torecord on
at _jﬂé&f_wm The ta€s imposed by ¥irginia Code

Section 58.1-801, 58.1-802 & 58.1-814 have been paid.

SATETAX LocaL TAX ADDITIONAL TAX
‘__—-' ———— E———
$ ¢ $
TESTE: BETSY B. WOOLRIDGE, CLERK
BY! ’ Clerk



