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AGENDA
JAMES CITY COUNTY POLICY COMMITTEE
REGULAR MEETING
Building A Large Conference Room
101 Mounts Bay Road, Williamsburg, VA 23185
May 12, 2016
4:00 PM

CALLTO ORDER

ROLL CALL

MINUTES

1.  March 10, 2016 Minutes
OLD BUSINESS

NEW BUSINESS

1.  Amendments to the Zoning Ordinance to the Planned Unit Development District for
Manufacture of Food, Beverages and Food Products

2. Wireless Communications Facilities and Towers, Phase I

3. Zoning Ordinance Revisions to Allow Mobile Food Vending Vehicles in the M-1,
Limited Business/Industrial District, the M-2, General Industrial District and the Planned
Unit Development-Commercial District

ADJOURNMENT



AGENDAITEM NO. C.1.

ITEM SUMMARY

DATE: 5/12/2016

TO: The Policy Committee

FROM: Paul D. Holt, III Secretary

SUBJECT: Minutes Adoption-March 10, 2016 Regular Meeting
ATTACHMENTS:

Description Type
o March 10, 2016 Minutes Minutes

REVIEWERS:
Department Reviewer Action Date
Policy Secretary Secretary, Policy Approved 5/6/2016 - 9:31 AM
Publication Management  Boles, Amy Approved 5/6/2016 - 9:44 AM

Policy Secretary

Secretary, Policy Approved 5/6/2016 - 10:02 AM



MINUTES
JAMES CITY COUNTY POLICY COMMITTEE
REGULAR MEETING
Building A Large Conference Room
101 Mounts Bay Road, Williamsburg, VA 23185
March 10, 2016
4:00 PM

CALL TO ORDER

Mr. John Wright called the meeting to order on Thursday, March 10, 2016 at 4:00 p.m.

ROLL CALL

Commissioners:

Mr. John Wright

Ms. Robin Bledsoe
Mr. Rich Krapf

Mr. Tim O'Connor
Mr. Heath Richardson

Staff:

Mr. Paul Holt, Planning Director

Ms. Tammy Rosario, Principal Planner

Ms. Leanne Pollock, Senior Planner II

Ms. Ellen Cook, Senior Planner 11

Mr. Alex Baruch, Development Management Assistant

MINUTES

OLD

1.

BUSINESS

Event Facilities in Rural Lands Stage IB

Ms. Ellen Cook gave a summary of the actions taken at the last meeting of the Policy
Committee regarding privately-run for-profit event facilities on parcels in the County
designated Rural Lands. Ms. Cook stated that at that meeting the Committee expressed
interest in pursuing a hybrid approach to permitting such venues. Ms. Cook stated that
this approach would attempt to capture many of these requests as a permitted use with
defined performance standards and other requests that could not meet the performance
standards on a case-by-case basis through the special use permit (SUP) process. Ms.
Cook stated that the staff memo describes the proposed performance standards that
would be added to the A-1 and R-8 Zoning Districts as well as the Chapter 24, Article
II, Special Regulations, Division 1, In General, section.

Mr. Heath Richardson asked if the number of attendees performance standard being set
at 250 for the permitted use is intended to act as a trigger. If an applicant intends to have
more attendees, then they would need to apply for a special use permit.

Ms. Cook stated that was correct.

Mr. Rich Krapf asked if instead of using a hard set number of 250 attendees to act as



the trigger for a special use permit, perhaps an equation having to do with the size of the
useable property would be a better indicator of how many attendees a property owner
should be permitted with a cap of 300.

Ms. Cook stated that the regulation could be written to accommodate a formula as
described.

Ms. Robin Bledsoe stated that if out of a ten-acre parcel only one acre would be
useable area for the event, then it would make sense to allot them less permitted
attendees.

Mr. Krapf asked as the regulations are currently proposed, what would stop an
applicant with one acre of useable area from having 250 attendees.

Ms. Cook stated that the applicant would have to prove that they would have enough
parking to accommodate 250 guests when they turn in a site plan.

Mr. Krapf stated that there were other safeguards in the regulation to prevent issues
from occurring.

Mr. Paul Holt stated that the minimum property size required would be ten acres, so
there should be enough space to accommodate 250 attendees. Mr. Holt stated that if
applicants come in with applications for two-or three-acre parcels, it would kick it into
the special use permit application and would allow the Planning Commission to look at
the site specifics.

Mr. Krapf asked for clarification on the ten-acre parcel regulation.

Ms. Cook stated that it would be either one ten-acre parcel or two parcels that are
adjacent to each other that combine to ten or more acres that are owned by the same
person.

Mr. Wright asked about compliance and how the County would address property
owners who decide not to go through this process but still hold events that would
require this type of permit.

Mr. Holt stated that it would become an enforcement issue that would be dealt with
through the Zoning Division.

Mr. Wright asked about the performance standard dealing with arterial roads and the
ability to allow properties not on arterial roads to be allowed to have events that would
be permitted through this process.

Ms. Cook stated that the applicant would still be able to go through the special use
permit process to have the application evaluated based on how many guests they are
proposing, what the condition of the road is, etc.

Mr. Wright asked what the cost of a special use permit application would be. Mr. Wright
added that he did not want to make the process too onerous for property owners.

Ms. Bledsoe stated that it would be the same cost that anyone would have to pay for a
special use permit.



Mr. Wright stated that if staff sees that many of the cases coming in for event facilities in
Rural Lands are having to go through the special use permit process that we revisit this
topic at that point.

Mr. Richardson stated that he thought 250 was too restrictive of a number.

Ms. Bledsoe asked Ms. Jessica Aiken, citizen and wedding planner in James City
County, if 250 attendees was a low number.

Ms. Aiken stated that in her experience many events would go over the 250 number and
therefore many event venues would have to go through the special use permit process to
be allowed to host those events.

Mr. Tim O’ Connor asked how staff ensures that facilities are adequate for events and
not disadvantaging applicants that want to build a nice facility instead of adding a tent to
a barn for an event.

Mr. Krapf asked if the free market system would take care of some of those concerns.

Mr. Holt stated that the primary concern is being able to mitigate impacts to neighbors
and other citizens in the County.

Mr. O’ Connor stated that is why he argued for event facilities in Rural Lands to be a
special use permit process. Mr. O’Connor asked for clarification on Performance
Standard 12.

Ms. Cook stated that Performance Standard 12 asks applicants to protect the future
production capacity of farmland and silviculture to ensure farmland areas could be
preserved.

Mr. Richardson asked if this would prevent an applicant from putting a parking lot over
area that could be used as farmland.

Ms. Bledsoe stated that the performance standard does not say an applicant cannot put
a parking lot down but to consider placing the parking lot in a different location to avoid
losing that resource.

Ms. Cook agreed with Ms. Bledsoe’s assessment.

Ms. Aiken asked what the process would entail to go from a permitted use to a special
use if over time the event facility has received inquiries about larger events and the
property owner would like to pursue that avenue.

Ms. Cook stated that under a separate code in the ordinance, once capacity reaches or
exceeds 300 attendees, it would kick in a requirement to go through the commercial
special use permit process.

Mr. Holt stated that to answer Ms. Aiken’s question the hybrid process would allow a
property owner to get into the business relatively easily at first through the permitted
performance standards and then graduate into the special use permit if the applicant sees
a demand down the road.



Mr. O’ Connor asked why this ordinance would not just reference the commercial
special use permit section of the Zoning Ordinance where 300 would be the threshold to
determine if a special use permit is required.

Ms. Cook stated that the other commercial special use permit trigger would be 100 or
more peak hour trips which approximately equates to 300 attendees but does not
specifically say 300 attendees.

Mr. Holt stated that it would not be beneficial to solely cross reference to that area of
the Zoning Ordinance because it specifically states peak hour trips which would not be
particularly pertinent to this use.

Mr. O’ Connor stated that allowing this through a permitted use could lead to an
inequitable situations for property owners.

Mr. Richardson stated that this allows for equity in that anyone could start from the
permitted stage and if they grow could move into the special use permit.

Mr. O’ Connor stated that the smaller parcel of land would most likely be where you
would see the startups come from, which would require a special use permit through the
performance standards as presented in the staff memo.

Mr. Krapf stated that all venues are not equal and this proposal recognizes that there are
two processes that an applicant could choose from depending on their capabilities.

Ms. Bledoe stated that she thinks this provides an opportunity to property owners who
do not have the capital at the beginning to start their business at the special use permit
stage and potentially build to that level.

Mr. O’ Connor raised a concern about event facilities being permitted by right and
adjacent property owners not having the ability to have a say about concerns during the
process.

Ms. Bledsoe stated that during the public hearing process for this ordinance revision,
the public would be able to voice their opinions and state any concerns.

Mr. O’ Connor asked what would happen if the business built a parking lot and building
but a few years later stopped operating and now there is a building in rural lands that has
limited uses permitted.

Mr. Wright stated that market forces would have them sell the land to someone else who
is doing a similar business.

Mr. O’ Connor stated that they would not want to sell to a competitor.

Mr. Holt stated that but for cell towers, there are no other specially permitted uses where
there is a condition that requires the removal of any improvements. Mr. Holt also stated
that if event facilities in Rural Lands were to be a special use permit only and the same
scenario played out where they sold and moved on to a different property there would
not be a requirement to remove the improvements and return the earth to its prior
condition.



Mr. O’ Connor stated that he would like to understand better what the difference would
be between a use that would be permitted by right versus by special use permit.

Mr. Wright stated that parcel size and number of attendees are factors.

Mr. O’ Connor stated that he is concerned with the differentiation between places of
public assembly uses needing a special use permit and event facilities potentially being
allowed by right if performance standards are met. Mr. O’ Connor stated that if a church
wanted to lease an event facility for its weekly service would it be allowed to do so by

right.

Mr. Holt stated that the principal use would still be the event facility and if the
performance standards were able to be met then it would continue to be operated as an
event facility by right.

Mr. Holt stated that if the primary use becomes a church then it would need a special
use permit.

Mr. O’ Connor stated that he believes event facilities should be a special use permit and
brought under the places of public assembly use for equity purposes.

Mr. Krapf stated that this is being looked at as an alternative to residential development
in Rural Lands, which is something residents do not want.

Mr. O’ Connor stated that he is not trying to over-regulate the process.

Ms. Bledsoe stated that the County just approved a Comprehensive Plan that
emphasizes this type of development in rural areas.

Mr. O’ Connor stated that he is all for this use but that it should be a specially permitted
use.

Ms. Bledsoe stated that she thinks this encourages opportunity in the County and could
open up a new area of business.

Mr. O’Connor stated that he does not like the difference in how places of public
assembly would be treated compared to event facilities.

Mr. Krapf stated that every Zoning District has permitted uses and specially permitted
uses for different reasons that address different needs throughout the County.

Mr. O’Connor stated that he understands that.

Mr. Richardson made a motion to bring a draft ordinance to the Policy Committee. On
a voice vote to recommend approval, the motion carried 5-0.

E. NEW BUSINESS

F. ADJOURNMENT

Mr. Krapf made a motion to adjourn. It was approved 5-0.



The meeting was adjourned at approximately 5:08 p.m.



AGENDAITEM NO. E.1.

ITEM SUMMARY
DATE: 5/12/2016
TO: The Policy Committee
FROM: Roberta Sulouff, Planner
SUBJECT: Amendments to the Zoning Ordinance to the Planned Unit Development District
for Manufacture of Food, Beverages and Food Products
ATTACHMENTS:
Description Type
o Staff Report Staft Report
o Initiating Resolution, Adopted April Backup Material
12, 2016
] Current Code Backup Material
Draft Zoning Ordinance .
o Amendment Backup Material
OED Letter of Support Backup Material
EDA Letter of Support Backup Material
REVIEWERS:
Department Reviewer Action Date
Policy Rosario, Tammy Approved 5/5/2016 - 11:41 AM
Policy Holt, Paul Approved 5/5/2016 - 2:37 PM
Publication Management =~ Burcham, Nan Approved 5/5/2016 - 2:40 PM
Policy Secretary Secretary, Policy Approved 5/6/2016 - 9:03 AM



MEMORANDUM

DATE: May 12, 2016
TO: The Policy Committee
FROM: Roberta Sulouff, Planner

SUBJECT: Amendments to the Zoning Ordinance to the Planned Unit Development District for
Manufacture of Food, Beverages and Food Products

Background

Recently, staff from both the Planning Division and the Office of Economic Development (OED) have
received inquiries from companies interested in the manufacture of food or food products in areas zoned
Planned Unit Development (PUD)-Commercial. As indicated in its statement of intent, the purpose of the PUD
District is to promote the efficient use of land, allow flexible application of development controls and allow
various densities and land uses, all of which are done in accordance with a Master Plan. Master Plans in the
PUD District typically include residential areas and commercial or industrial areas, which occur in spatially
distinct areas. For example, the largest PUD in the County is Stonehouse, which includes a distinct
commercial/industrial area. This master planning approach allows for some industrial use within the PUD
development, but the commercial/industrial use list is more limited than in the M-1, Limited
Business/Industrial or the M-2, General Industrial Districts, in acknowledgment of the fact that residential
portions of the PUD may be nearby.

Given the emerging interest for such a use in this district, and in conjunction with guidance from OED, the
Planning Division has identified that it may be beneficial to add uses to the PUD District which would allow
for the manufacture of food, beverages and food products. While staff recognizes that commercial areas within
PUD developments were intended to be less intense in use than other industrial or commercial areas, staff finds
that this use complements other light industrial uses currently permitted in the PUD District. Additionally, staff
believes that such revisions would reflect an ongoing effort to “encourage a balanced mixture of commercial,
industrial and residential land uses that support the County’s overall quality of life, fiscal health and
environmental quality,” a stated strategy found in the Economic Development section of the 2035
Comprehensive Plan.

In response to recent inquiries, and acknowledging that this particular issue is perhaps more straightforward
than several other work plan items, attached to this memorandum is a draft ordinance revision for review at this
meeting. At this stage, staff will gather feedback on this draft. Any suggested edits will be incorporated into the
draft before bringing the amendments to the Planning Commission on June 1, and Board of Supervisors on
June 28 for potential adoption.

Current Ordinance Requirements

Uses in the PUD District are found in Section 24-493, and are divided into two sub-categories: those allowed
in residential areas (PUD-R), and those allowed in commercial areas (PUD-C). While several commercial uses
are allowed in PUD-R, no industrial uses are permitted in residential areas and staff does not intend to make
any changes to this use list. Currently, the PUD-C District lists four by-right industrial uses in Section 24-
493(b) Use list, including: “processing, assembly and manufacture of light industrial products or components,
with all storage, processing, assembly and manufacture conducted in a fully enclosed building, with no dust,
noise, odor or other objectionable effect” and “wholesale and warehousing, with storage in a fully enclosed



Amendments to the Zoning Ordinance to the Planned Unit Development District for Manufacture of Food,
Beverages and Food Products

May 12, 2016

Page 2

building.” While the above use is potentially broad, it has been determined that the uses currently listed in the
PUD would not encompass manufacture of food or food products.

Proposed Revisions

Staff looked to the use lists for the M-1, Limited Business/Industrial District and M-2, General Industrial
District for guidance regarding language for the proposed revisions. In both districts, the production and/or
bottling of beverages is listed as a by-right use, while the manufacture and packaging of food and food
products requires a Special Use Permit. In consideration of how these uses are already permitted in the M-1
and M-2 districts, staff is proposing the following additions to the PUD-C industrial use list:

e Adding as a permitted use “manufacture, compounding, processing or packaging of beverages or food
and food products, but not slaughter of animals, where all activities are conducted in a fully enclosed

building, with no dust, noise, odor or other objectionable effect.”

e Adding as a specially permitted use “manufacture, compounding, processing or packaging of
beverages or food and food products, but not slaughter of animals.”

Recommendation

Staff recommends that the Policy Committee recommend approval of the attached draft amendments to the
Planning Commission for consideration at its June 1, 2016 meeting.

RS/ab

ZOAmendPUD-mem

Attachments:

1. Initiating Resolution, adopted by the Board of Supervisors on April 12, 2016

2. Current Code: Section 24-493 (Planned Unit Development Districts-Use list)

3. Draft Zoning Ordinance Amendment

4. Letter of Support from the James City County Office of Economic Development, dated March 21, 2016
5. Letter of Support from the James City County Economic Development Authority, dated March 21, 2016



RESOLUTION

INITTATION OF CONSIDERATION OF AMENDMENTS TO THE ZONING ORDINANCE

FOR MANUFACTURE OF FOOD AND FOOD PRODUCTS IN THE

PLANNED UNIT DEVELOPMENT DISTRICT

WHEREAS, the Virginia Code § 15.2-2286 and County Code § 24-13 permit the Board of Supervisors
of James City County, Virginia (the “Board”) to, by resolution, initiate amendments to the
regulations of the Zoning ordinance that the Board finds to be prudent; and

WHEREAS, amendments to the Zoning ordinance are necessary in order to permit manufacture of
beverages or food and food products in the Planned Unit Development district; and

WHEREAS, the Board is of the opinion that the pubic necessity, convenience, general welfare or good
zoning practice warrant the consideration of amendments to the Zoning ordinance.

NOW, THEREFORE, BE IT RESOLVED that the Board of Supervisors of James City County, Virginia,
does hereby, by resolution, initiate staff review of Section 24-2, Section 24-493 and Article
II, Division I of the Zoning ordinance of the James City County Code in regards to
including a use or uses allowing manufacture of food and food products. The Planning
Commission shall hold at least one public hearing on the consideration of amendment of
said ordinance and shall forward its recommendation thereon to the Board of Supervisors in
accordance with the law.

s '
#ichael J. H p"‘“'
’Chairman, Board of Supervisors
VOTES
ATTEST: AYE, NAY ABSTAIN
; MCGLENNON v .

LARSON e L

ONIZUK v L
Bryafi kt SADLER v T
Clerk tg the Board HIPPLE V4

Adopted by thie Board of Supervisors of James City County, Virginia, this 12th day of April,

2016.

ZOAmd-PUD-res




Sec. 24-493. - Use list.

(b) In the planned unit development district, commercial (PUD-C), all structures to be
erected or land to be used shall be for one or more of the following uses:

iall
Use , Permitted Spec1.a y
Categor Use List Uses Permitted
oty Uses
Residential
esidentia Apartments P
Uses
Group homes or residential facilities, for eight or fewer p
adults
Group homes or residential facilities, for nine or more SUP
adults
Home occupations, as defined P
Independent living facilities p
Multi-family dwellings P
Commercial . )
Uses Commercial uses: Same as subsection (a) above
Assisted living facilities P
Continuing care retirement facilities P
Skilled nursing facilities (nursing home) p
Golf courses P
Theme parks P
Civic Uses |Civic uses as listed in (a) above
Utility Uses |Utility uses as listed in (a) above
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Camouflaged wireless communication facilities that comply
with division 6, Wireless Communication Facilities, only in
areas with a designation other than residential on a board
adopted master plan

Tower mounted wireless communication facilities in
accordance with division 6, Wireless Communications
Facilities

SUpP

Water facilities (public) and sewer facilities (public),
including but not limited to, treatment plants, pumping
stations, storage facilities and transmission mains, wells and
associated equipment such as pumps to be owned and
operated by political jurisdictions. However, the following
are permitted generally and shall not require a special use
permit.

a. Private connections to existing mains, that are intended
to serve an individual customer and are accessory to
existing or proposed development, with no additional
connections to be made to the line;

b. Distribution lines and local facilities within a
development; including pump stations

SUpP

Industrial
Uses

Printing and publishing

Private streets within "qualifying industrial parks" in
accordance with section 24-62

Processing, assembly and manufacture of light industrial
products or components, with all storage, processing,
assembly and manufacture conducted in a fully enclosed
building, with no dust, noise, odor or other objectionable
effect

Research, design and development facilities or laboratories

Wholesale and warehousing, with storage in a fully enclosed
building

Page 2




(Ord. No. 31A-88, § 20-151, 4-8-85; Ord. No. 31A-89, 9-9-85; Ord. No. 31A-100, 4-6-87; Ord.
No. 31A-102, 6-1-87; Ord. No. 31A-145, 7-6-92; Ord. No. 31A-150, 4-5-93; Ord. No. 31A-
167, 3-26-96; Ord. No. 31A-176, 5-26-98; Ord. No. 31A-193, 5-25-99; Ord. No. 31A-206, 6-
26-01; Ord. No. 31A-216, 2-22-05; Ord. No. 31A-275,9-11-12; Ord. No. 31A-291, 8-13-13;
Ord. No. 31A-293, 8-12-14)
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Sec. 24-493. - Use list.

(b) In the planned unit development district, commercial (PUD-C), all structures to be
erected or land to be used shall be for one or more of the following uses:
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Camouflaged wireless communication facilities that comply
with division 6, Wireless Communication Facilities, only in
areas with a designation other than residential on a board
adopted master plan

Tower mounted wireless communication facilities in
accordance with division 6, Wireless Communications
Facilities

SUpP

Water facilities (public) and sewer facilities (public),
including but not limited to, treatment plants, pumping
stations, storage facilities and transmission mains, wells and
associated equipment such as pumps to be owned and
operated by political jurisdictions. However, the following
are permitted generally and shall not require a special use
permit.

a. Private connections to existing mains, that are intended
to serve an individual customer and are accessory to
existing or proposed development, with no additional
connections to be made to the line;

b. Distribution lines and local facilities within a
development; including pump stations

SUpP

Industrial
Uses

Manufacture, compounding, processing or packaging of
beverages or food and food products, but not slaughter of
animals, where all activities are conducted in a fully enclosed
building, with no dust, noise, odor or other objectionable

effect.

Manufacture, compounding, processing or packaging of
beverages or food and food products, but not slaughter of
animals.

SUP

Printing and publishing

Private streets within "qualifying industrial parks" in
accordance with section 24-62

Processing, assembly and manufacture of light industrial
products or components, with all storage, processing,
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assembly and manufacture conducted in a fully enclosed
building, with no dust, noise, odor or other objectionable
effect

Research, design and development facilities or laboratories P

Wholesale and warehousing, with storage in a fully enclosed
building

(Ord. No. 31A-88, § 20-151, 4-8-85; Ord. No. 31A-89, 9-9-85; Ord. No. 31A-100, 4-6-87; Ord.
No. 31A-102, 6-1-87; Ord. No. 31A-145, 7-6-92; Ord. No. 31A-150, 4-5-93; Ord. No. 31A-
167, 3-26-96; Ord. No. 31A-176, 5-26-98; Ord. No. 31A-193, 5-25-99; Ord. No. 31A-206, 6-
26-01; Ord. No. 31A-216, 2-22-05; Ord. No. 31A-275,9-11-12; Ord. No. 31A-291, 8-13-13;
Ord. No. 31A-293, 8-12-14)
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Pl

Economic Development
101-D Mounts Bay Road
PO Box 8784
Williamsburg, VA 23187
P: 757-253-6607

yesjamescitycountyva.com

March 21, 2016

Paul Holt, Director of Planning
James City County

101-A Mounts Bay Road
Williamsburg, VA 23185

According to the Virginia Economic Development Partnership, the Food Processing Industry is one of Virginia’s largest
manufacturing sectors and is included as one of the Partnership’s Key Industries. Locally, during the past 18 months,
James City County has seen an increase in interest from companies tied to the food processing industry. Additionally,
there are a number of existing businesses within James City County that are also a part of this industry segment. Based
upon past and current indications, this appears to be a growing industry segment.

While the manufacture and processing of food is included in both the M1 and M2 zoning classifications (with an SUP),
this use is currently not permitted in PUD-C. PUD-C does allow for the processing, assembly and manufacture of light
industrial products, by-right, provided that it is conducted in a “fully enclosed building with no dust, noise, odor or
other objectionable effect.”

With the increased interest in this industry segment and understanding that PUD-C covers one of the few remaining
business centers in the County (Stonehouse Commerce Park), OED has been working with Development Management
to have food processing added as a permitted use in PUD-C. The new proposal would allow food processing to be
included as a by-right use, subject to the same provisions as manufacturing. Additionally, an SUP would be added to
allow both those food-related and industrial uses not meeting the current requirements, the opportunity to locate in
PUD-C through mitigation.

During their March 10" meeting, the EDA voted in support of this proposed Zoning Ordinance change and | would like
to add the support of the Office of Economic Development.

Sincerely,

Xewl Sy

Russell Seymour, Director
James City County Economic Development



Economic Development Authority
101-D Mounts Bay Road

PO Box 8784

Williamsburg, VA 23187

P: 757-253-6607

James

Ci
Coutrz,ty )

Jamestown
1607

March 21, 2016

yesjamescitycountyva.com

Mr. Paul Holt

Planning Director

James City County

101-A Mounts Bay Road
Williamsburg, Virginia 23185

Dear Mr. Holt,

As Chairman of the Economic Development Authority, | am aware of the collaboration between the
Planning Division and the Office of Economic Development on many matters. In recent years | am
especially aware of research and assistance provided by planning staff when prospects have been identified
and are visiting potential sites in the County.

There has been much interest in the County from companies tied to the food processing industry. In
the last 2-3 years, the EDA and County staff have worked with nearly a dozen different food-related
companies looking to establish operations in the Williamsburg area, giving serious consideration to James
City County. Some of these projects are still active, with a final decision not yet made. Others have
selected sites outside the County or outside Virginia. Each circumstance brings unique factors, but the EDA
and OED staff make every effort to identify compatible potential employers for the County and compatible
sites for those employers in the County.

These recent prospects have highlighted the fact that food processing, or “manufacture,
compounding, processing or packaging of food and food products, but not the slaughter of animals” is
specially permitted in M1 and M2, not permitted by-right in any zoning district in the County, and not
permitted at all in PUD-C. Given the potential for growth in this sector, the EDA supports staff efforts to
better accommodate food processing and food-related operations.

| thank you for your on-going discussions with OED staff to consider the issue from multiple
perspectives and identify a solution. On behalf of the Economic Development Authority, | fully support
your efforts.

Sincerely,

gl

Thomas G. Tingle, Chairman
James City County Economic Development Authority
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ATTACHMENTS:
Description
o Staff Report Cover Memo
Full FCC guidance for the .
o Spectrum Act Backup Material
Chapter 24, Article II, Division 6,
] Wireless Communications Facilities Backup Material
Ordinance
Performance Standards for
Wireless Communications Facilities .
o that Require a Special Use Permit Backup Material
Policy
Application for Exempt .
o Collocation, Albemarle County Backup Material
REVIEWERS:
Department Reviewer Action Date
Policy Rosario, Tammy Approved 5/5/2016 - 2:35 PM
Policy Holt, Paul Approved 5/5/2016 - 2:42 PM
Publication Management = Burcham, Nan Approved 5/5/2016 - 2:46 PM
Policy Secretary Secretary, Policy Approved 5/6/2016 - 9:04 AM



MEMORANDUM

DATE: May 12, 2016
TO: The Policy Committee
FROM: Savannah Pietrowski, Planner

Scott Whyte, Senior Planner Il

SUBJECT: Wireless Communications Facilities and Towers, Phase |

OVERVIEW

Updating the Wireless Communications Facilities (WCF) Ordinance was proposed as part of the Planning
Division’s 2015-2016 work program at the October 2015 Policy Committee meeting. The primary request at
that time was to consider how the WCF Ordinance is or is not applicable to other types of towers (such as
microwave or radio). Currently, many of the standards and requirements outlined in the WCF Ordinance are
applied to other types of towers even though the current definition of a wireless communications facility does
not include radio/television broadcast towers and facilities for transmitting signals by governmental agencies or
amateur radio, citizens band or other similar users.

In addition, staff has identified provisions of the Middle Class Tax Relief and Job Creation Act of 2012, which
became a law in February 2012 that pertain to wireless siting. Although the legislation was primarily
implemented to extend payroll tax exemptions, the omnibus act contained many other unrelated provisions.
Section 6409(a) of the Act, also known as the Spectrum Act, was intended to advance wireless broadband
service for public safety and commercial purposes, and to provide for the creation of a broadband
communications network for first responders. Though the Spectrum Act has technically been in effect since
February 2012, additional guidance on definitions and implementation were not provided by the Federal
Communications Commission (FCC) until several years later and officially took effect on April 8, 2015. As
part of staff’s evaluation of the WCF Ordinance, it is necessary and prudent for the County to amend processes
and the Ordinance in order to comply with the Spectrum Act.

The 2035 Comprehensive Plan lends support to these possible ordinance amendments through goals, strategies
and actions in the Community Character Section. CC 7.1 states that the County should “update the Wireless
Communications Division of the Zoning Ordinance as necessary to accommodate the use of new and emerging
wireless communications services.”

Staff is proposing to evaluate changes to the WCF Ordinance and the process for reviewing these applications
in a multiple stage process similar to review of other earlier ordinance amendments. In Stage | (the subject of
this staff memorandum), staff will identify issues and possible directions for the proposed amendments. Later,
in Stage Il, staff will provide the Policy Committee with a proposed draft ordinance for discussion. Lastly, in
Stage Ill, staff will draft the final ordinance accounting for any Policy Committee comments. Subject to
feedback from this meeting, staff anticipates bringing an initiating resolution for these amendments forward to
the Planning Commission in June 2016.

SUMMARY OF THE SPECTRUM ACT
The Spectrum Act states that a locality “may not deny, and shall approve, any eligible facilities request for a

modification of an existing wireless tower or base station that does not substantially change the physical
dimensions of such tower or base station.” Eligible requests can include collocations of new
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equipment/antennas, removal of transmission equipment or replacement of transmission equipment, but does
not apply to brand new towers or new siting of transmission equipment on a building that does not already
house transmission equipment. The FCC guidance includes a “shot clock” dictating how long a locality has to
act on an eligible request and includes provisions to automatically grant an approval in the event that a locality
does not take action within the specified timeline. The FCC has also broadly defined what constitutes a
“substantial change” and below is a shortened overview of what would constitute a substantial change.
Attachment No. 1 includes the full text of the FCC’s guidance and definitions related to the Spectrum Act for
your further consideration.

e A modification substantially changes the physical dimensions of an eligible support structure if it
meets any of the following criteria:

o  For towers (other than towers in the public rights-of-way):

It increases the height of the tower by more than 10% or by a maximum of 20 feet, whichever
is greater. The height is measured from the original height of the existing support structure
(i.e. an applicant does not continue to be able to increase the height 10% of the tower height
or 20 feet in perpetuity).

It involves adding an appurtenance (such as an antenna or dish) to the body of the tower that
would protrude from the edge of the tower more than 20 feet, or more than the width of the
tower structure at the height of the appurtenance.

o For other support structures:

It increases the height of the structure by more than 10% or by more than 10 feet, whichever
is greater.

It involves adding an appurtenance to the body of the structure that would protrude from the
edge of the structure by more than 10 feet.

o  For both towers and other support structures:

It involves installation of more than the standard number of equipment cabinets, not to exceed
four cabinets.

It entails modifications outside of the current site (such as a new access driveway or
expansion of the equipment enclosure).

It would defeat the concealment elements of the eligible structure.

It does not comply with conditions related to the siting approval of the structure, provided
however, this does not include any conditions that limit the “substantial change” provisions
noted above. For example, a Special Use Permit (SUP) with a condition stating a maximum
height for the tower would be able to be overridden by the Spectrum Act unless the height
limit was determined specifically because that particular height served to conceal the tower.
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PROPOSED CHANGES
There are three areas in which staff is proposing ordinance amendments based on the above analysis and the
changes will impact a wide array of divisions of the Zoning Ordinance including individual zoning districts,

definitions and special regulations for wireless communications facilities.

1. WCFs vs. other communications facilities

The Wireless Communication Facilities Ordinance (Chapter 24, Article I1, Special Regulations, Division 6)
currently only pertains to WCFs, defined in Section 24-2 of the Zoning Ordinance as “A facility for the
transmission or reception of low power radio signals used for two-way communications provided by a FCC
licensee. WCFs shall not include facilities for broadcasting or receiving commercial or public radio or
television programming, or facilities for transmitting or receiving signals by governmental agencies or
amateur radio, citizen band or similar uses. WCF’s are composed of two or more of the following
components: 1) antenna, 2) support structure, 3) equipment enclosure or 4) security barrier.”

Because the current Ordinance definition of WCF excludes other types of antennas or towers for which the
County receives applications, staff is proposing to amend the Zoning Ordinance to include all types of towers
and antennas. Staff proposes to change the name of the Ordinance from “Wireless Communications Facilities”
to a more encompassing title. Once all these applications are referred to more generally, staff can differentiate
between the proposed uses by the type of facility and through performance standards such as height limitations
and concealment measures.

Staff also proposes amending the way WCFs and other types of towers and antennas are referenced in the Use
List of each zoning district. Currently in the Zoning Ordinance, staff refers to these facilities using several
different terms including WCFs, radio, television, microwave and camouflaged. Revising the use list will
provide consistency with the revised Towers and Antennas Ordinance.

Staff will also explore discrepancies found between Tables 1 and 1.1 in the WCF Ordinance and the Permitted
and Specially Permitted Use List in each district. Staff will analyze the discrepancies and make a
recommendation with a proposed revision to the ordinance for the Policy Committee to review and provide
input.

In addition to the proposed Zoning Ordinance amendments, staff is also considering amendments to the
Performance Standards for Wireless Communications Facilities that Require a SUP Policy adopted by the
Board of Supervisors January 10, 2012 (“the WCF Policy”). Currently the Policy excludes all tower/antenna
applications except those covered by the WCF definition. Staff will explore revising and renaming the WCF
Policy to include all tower and antennas applications, not just WCFs. Applications for these types of facilities
typically have the same public impacts as WCFs; thus, it would be beneficial to apply the same performance
standards for all applications.

2. Submittal requirements and procedure for reviewing exempt collocations under the Spectrum Act

All applications for collocation and other tower modifications currently require a site plan application. In
addition to the standard site plan submittal requirements outlined in Section 24-145 of the Zoning Ordinance,
including notification of adjacent property owners, applications for tower modifications also require
submission of a noninterference/intermodulation report to ensure that the proposal will not interfere with local
broadcasts and public safety communications, a radio frequency report to ensure that the proposal complies
with all Federal Communication Commission (FCC) standards for electromagnetic emissions, and typically, a
structural analysis to ensure that the existing structure is capable of supporting the proposed modification.
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In order to ensure compliance with the requirements of the Spectrum Act, it will be necessary for staff to revise
the way applications for eligible facilities’ requests are considered. Staff is proposing to develop a separate
application for these requests. When submitting this application, the applicant will be responsible for providing
evidence that the proposal is in fact an eligible facilities request. Should it be determined by staff that the
application is not an eligible facilities request, staff will notify the applicant that a site plan application is
required. Albemarle County’s Application for Exempt Collocation is attached for your reference.

Staff is currently consulting with the County Attorney’s Office and additional outside council regarding
whether the current submittal requirements described above can still be required with an eligible facilities
request application.

In order to acknowledge the separate procedure for eligible facilities’ requests, staff proposes amending
Section 24-128, Processing and Submittal Requirements, to add an additional sub-section for eligible facility
request applications which would outline the new procedure that is being developed, and to clarify that the
existing language remains applicable to applications for new WCFs and/or modifications that are not eligible
requests. Staff also proposing adding additional definitions to the Zoning Ordinance in order to clarify
terminology associated with the Spectrum Act, such as “substantial change,” “concealment element” and
“eligible facility request.”

3. Proactive actions regarding the siting of new WCFs to address implications of the Spectrum Act

Staff is currently considering several proactive actions that could be taken regarding the siting of new WCFs in
order to address the implications of the Spectrum Act.

One possible amendment would involve reconsidering the permitting heights in each zoning district. Because
the Spectrum Act allows for towers to increase in height by 10% or 20 feet, decreasing the maximum permitted
height for new towers could account for any future expansion and staying within height limits of the majority
of existing towers and antennas in the County.

Another avenue for proactively addressing the Spectrum Act involves more clearly identifying the concealment
elements associated with any new tower. This could be accomplished in a variety of ways, including adding
additional language to the Zoning Ordinance regarding concealment elements, as well as drafting standard
language for SUP conditions that clearly identify these elements. The County would then have greater
flexibility in determining if a proposed modification constitutes a substantial change to the facility.

Encouraging applicants to consider siting new towers on County-owned property is an approach that is also
being considered. In such instances, the County could potentially regulate the permitted tower height through
the contracts with the tower companies. Staff is currently consulting with the County Attorney’s Office to
determine if this could be achieved through the Zoning Ordinance or the WCF Policy.

DISCUSSION ITEMS

Staff is seeking Policy Committee guidance on the above recommendations and discussion regarding
implications of the Spectrum Act to the County’s review of new towers. Based on input received at this
meeting, staff will begin drafting revisions to the Ordinance and provide the draft for review at the July Policy
Committee meeting.

SP/SW/ab
WirelessComm-mem
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Attachments:

1. Full FCC guidance for the Spectrum Act

2. Chapter 24, Article Il, Division 6, Wireless Communications Facilities Ordinance

3. Performance Standards for Wireless Communications Facilities that Require a Special Use Permit Policy,
adopted by the Board of Supervisors January 10, 2012

4. Application for Exempt Collocation, Albemarle County
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I INTRODUCTION

1. We take important steps in this Report and Order to promote the deployment of wireless
infrastructure, recognizing that it is the physical foundation that supports all wireless communications.
We do this by eliminating unnecessary reviews, thus reducing the costs and delays associated with facility
siting and construction. In particular, we update and tailor the manner in which we evaluate the impact of
proposed deployments on the environment and historic properties. We also adopt rules to clarify and
implement statutory requirements related to State and local government review of infrastructure siting
applications, and we adopt an exemption from our environmental public notification process for towers
that are in place for only short periods of time. Taken together, these steps will further facilitate the
delivery of more wireless capacity in more locations to consumers throughout the United States. Our
actions will expedite the deployment of equipment that does not harm the environment or historic
properties, as well as recognize the limits on Federal, State, Tribal, and municipal resources available to
review those cases that may adversely affect the environment or historic properties.

2. Demand for wireless capacity is booming: more consumers are accessing mobile
broadband every year, driving more innovation and expanding access to public safety. But our ability to
meet this demand depends on the infrastructure that supports the services. We therefore take concrete
steps to facilitate the deployment of the infrastructure necessary to support surging demand, expand
broadband access, support innovation and wireless opportunity, and enhance public safety—all to the
benefit of consumers and the communities in which they live.

3. Our actions recognize that a technological revolution has changed the wireless network
landscape. The Commission’s current rules for deploying infrastructure were drafted at a time when
antennas were huge and bolted to the top of enormous towers. While that kind of macrocell deployment
still exists and will continue to exist, there are now a variety of complementary and alternative

2
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technologies that are far less obtrusive. Distributed antenna system (DAS) networks and other small-cell
systems use components that are a fraction of the size of macrocell deployments, and can be installed—
with little or no impact—on utility poles, buildings, and other existing structures. We are revising our
rules to reflect this technological progress. At the same time, however, we recognize that State, local and
Tribal governments play important roles in this process, including with respect to their own land use
regulation and as part of our historic preservation review process. While we eliminate review procedures
that are not necessary for small-size facilities collocated on existing structures, we do so in a manner that
preserves local zoning requirements and rules requiring camouflage or concealment measures. In
particular, the rules we adopt today will allow local jurisdictions to retain their ability to protect aesthetic
and safety interests. Accordingly, our actions are intended to encourage deployments on existing towers
and structures—rather than entirely new towers—in recognition that collocations almost always result in
less impact or no impact at all.

4. These measures reflect our ongoing commitment to promote wireless infrastructure
deployment, with the goal of facilitating robust wireless coverage for consumers everywhere. We have
undertaken three particularly notable initiatives this year to facilitate wireless infrastructure deployment in
addition to the actions we take today. First, we adopted rules that substantially reformed tower lighting
and marking requirements.' The steps we took in that proceeding eased compliance burdens for tower
owners without any adverse impact on aviation and public safety. Second, we recently commenced
discussions with relevant government and non-governmental stakeholders to develop a process for
“clearing” existing towers that were not subject to historic preservation review prior to construction,
including those commonly referred to as “twilight towers.” Once complete, this effort will make
thousands of additional towers available for collocation, resulting in an enormous expansion in
deployment opportunities for public safety operations and commercial wireless offerings. Finally, we are
working with other government stakeholders to expand on the measures we adopt today. In particular, we
intend to tailor further our environmental and historic preservation reviews for small-scale wireless
deployments by implementing more broadly applicable efficient procedures.”

5. The rules we adopt today should help spur wireless broadband deployment, in part, by
facilitating the sharing of infrastructure that supports wireless communications. We create strong
incentives for wireless providers to collocate on structures that already support wireless deployments, and
we likewise facilitate sharing of transmission equipment by, for example, using “neutral-host” DAS that

! See 2004 and 2006 Biennial Regulatory Reviews - -Streamlining and Other Revisions of Parts 1 and 17 of the
Commission’s Rules Governing Construction, Marking and Lighting of Antenna Structures, WT Docket No. 10-88,
Amendments to Modernize and Clarify Part 17 of the Commission’s Rules Concerning Construction, Marking and
Lighting of Antenna Structures, RM-11349, Report and Order, FCC 14-117 (rel. Aug. 8, 2014) (Part 17 Report and
Order).

* We note that other efforts are also ongoing. Among these, we continue to assist the interagency Working Group
established by Executive Order 13616 to facilitate broadband deployment on Federal buildings and rights-of-way.
See Accelerating Broadband Infrastructure Deployment, Executive Order No. 13616, 77 Fed. Reg. 36903 (June 14,
2012) (Executive Order 13616). Finding that “decisions on access to Federal property and [rights-of-way] can be
essential to the deployment of both wired and wireless broadband infrastructure,” Executive Order 13616 created a
“Broadband Deployment on Federal Property Working Group” to develop “a coordinated and consistent approach in
implementing agency procedures, requirements, and policies related to access to Federal lands, buildings, and
[rights-of-way], federally assisted highways, and tribal lands to advance broadband deployment.” Id. In part, this
effort is to fulfill the directive of Sections 6409(b) and (c) of the Spectrum Act, which address access to Federal
property for the deployment of wireless broadband facilities, including requirements that the General Services
Administration (GSA) develop application forms, master contracts, and fees for such access in consultation with the
Working Group. See Middle Class Tax Relief and Job Creation Act of 2012, Pub. L. No. 112-96 § 6409(b), (c), 126
Stat. 156 (2012) (Spectrum Act); Executive Order 13616 § 4. The Working Group is composed of representatives
from seven Federal agencies that each have significant ownership of or responsibility for managing Federal lands,
buildings, and rights-of-way, federally assisted highways, or Tribal lands, and also includes representatives from
four other agencies, including the Commission, that “provide advice and assistance.” /Id.
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can support multiple providers simultaneously. Promoting shared use in this manner advances several
important policy goals while creating little or no potential for competitive harm and, indeed, promoting
opportunities for increased competition. First, a “shared use” approach leverages existing resources and
thus facilitates provider efforts to expand both coverage and capacity more quickly. Second, sharing
wireless infrastructure—whether towers, other support structures, or transmission equipment—reduces
costs and promotes access to such infrastructure, and thus may reduce a notable barrier to

deployment. Finally, sharing resources—rather than relying on new builds—safeguards environmental,
aesthetic, historic, and local land-use values.

6. Facilitating wireless deployment more generally advances the interests of a wide array of
stakeholders, ranging from public safety entities to wireless innovators to schools and libraries. But wider
and more robust deployment is particularly important for individual consumers. According to the
National Center for Health Statistics and the Centers for Disease Control and Prevention (CDC), wireless
service is the only telecommunications connection for an increasing percentage of Americans, especially
among more vulnerable populations.” A CDC report covering the second half of 2013 determined that
two in every five American homes (41.0%) had only wireless telephones during the second half of 2013,
up from 30% in 2010. Moreover, more than half of adults in poverty live in wireless-only households.*
The same report found that approximately 34% of households with both landline and wireless telephones
use wireless telephones for all or almost all calls.

7. Consumers are also increasing their reliance on and use of mobile broadband services.
According to one estimate, Americans will have 34 million mobile broadband devices by the end of 2015,
an increase of nearly 50% from 2013, and the volume of data crossing North American mobile networks
will grow almost eight-fold between 2013 and 2018.° Consumers in the United States already account for
approximately 45% of the 278 million Long Term Evolution (LTE) connections worldwide, and they are
projected to have the biggest share of all Fourth Generation (4G) connections worldwide in the coming
years.” This growing demand reflects the importance of broadband to our nation’s economic growth,
global competitiveness, and civic life.* As the President recognized in an Executive Order promoting the

? See “Wireless Substitution: Early Release of Estimates From the National Health Interview Survey, July-December
2013,” Stephen J. Blumberg, Ph.D., and Julian V. Luke, Division of Health Interview Statistics, available at
http://www.cdc.gov/nchs/data/nhis/earlyrelease/wireless201407.pdf.

4 See id.

5 See “34 Million Americans will have Mobile Broadband Devices,” April 22, 2014, available at
http://www.ctia.org/resource-library/facts-and-infographics/archive/34-million-americans-mobile-broadband-

devices.

% See Alina Selyukh, Reuters, “U.S. mobile data traffic to jump nearly eight-fold by 2018: Cisco,” Feb. 5, 2014,
available at http://www.reuters.com/article/2014/02/05/us-usa-spectrum-cisco-idUSBREA 140VY20140205. TIA
indicates that American spending on mobile data services “rose by a third in 2012, and during the next four years it
will increase by 94 percent.” TIA Comments at 2. Cisco further forecasts that global mobile data traffic will
increase 11-fold between 2013 and 2018—in other words, global mobile data traffic will grow at a compound
annual growth rate (year-over-year) of 61% from 2013 to 2018. See “Cisco Visual Networking Index: Global
Mobile Data Traffic Forecast Update, 2013-2018,” available at
http://www.cisco.com/c/en/us/solutions/collateral/service-provider/visual-networking-index-vni/white_paper_c11-
520862.html (Cisco VNI Report 2014). See also “2014-2017 ICT Market Review & Forecast,” available at
http://www.tiaonline.org/resources/market-forecast (finding that “[t]he skyrocketing demand for wireless data is a
key driver, fueling growth for the [Information and Communications Technology] market.”).

7 Cisco VNI Report 2014, available at http://www.cisco.com/c/en/us/solutions/collateral/service-provider/visual-
networking-index-vni/white_paper_c11-520862.html, at 10.

¥ See Connect America Fund; A National Broadband Plan for Our Future; Establishing Just and Reasonable Rates
for Local Exchange Carriers; High-Cost Universal Service Support; Developing a Unified Intercarrier
Compensation Regime; Federal-State Joint Board on Universal Service; Lifeline and Link-Up; Universal Service
Reform—Mobility Fund, WC Docket Nos. 10-90, 07-135, 05-337, 03-109, CC Docket Nos. 01-92, 96-45, GN
(continued....)
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deployment of broadband infrastructure, “[b]roadband access is essential to the Nation’s global
competitiveness in the 21st century, driving job creation, promoting innovation, and expanding markets
for American businesses,” and also “afford[ing] public safety agencies the opportunity for greater levels
of effectiveness and interoperability.”

8. As the demand for wireless capacity surges, we must take steps to ensure that the
networks underlying wireless services can bear the load."’ The record confirms that meeting America’s
growing demand for wireless broadband will require the deployment of large numbers of new or
improved wireless facilities. AT&T alone plans to deploy more than 40,000 additional small cells, 1,000
additional DAS networks, and 10,000 additional macrocells from 2013 through 2015."" Verizon states
that it expects to have deployed more than 3,000 small cells across the country in 2014 alone."> Recent
data further demonstrate the impact of growing wireless demand on the need for new infrastructure. In its
comments in a recent proceeding, PCIA states that in 2013 providers were expected to add up to 27,000
additional cell sites,'® while CTIA reports that its member companies had 304,360 cell sites in service at
year-end 2013, a 26% increase in five years.'

9. Despite the widely acknowledged need for additional wireless infrastructure, the process
of deploying these facilities can be expensive, cumbersome, and time-consuming."” In addition to any
private arrangements necessary to gain access to suitable land or structures, parties must typically obtain
siting approval from the local municipality. They must also comply with the Commission’s rules for
environmental review, which implement our obligations under Federal statutes including the National
Environmental Policy Act of 1969 (NEPA) and Section 106 of the National Historic Preservation Act of
1966 (NHPA or Section 106)."°

(Continued from previous page)
Docket No. 09-51, WT Docket No. 10-208, Report and Order and Further Notice of Proposed Rulemaking, 26 FCC
Red 17663, 17667 para. 3 (2011), aff'd In re: FCC 11-161,753 F.3d 1015 (10th Cir. 2014). See, generally, Federal
Communications Commission, Connecting America: The National Broadband Plan, at xi (rel. Mar. 16, 2010)
(National Broadband Plan).

? See Executive Order 13616.

10 See Alan Pearce, Ph.D., J. Richard Carlson, MBA, Michael Pagano, Ph.D, Wireless Broadband Infrastructure: A
Catalyst for DGP and Job Growth 2013-2017, at 1-2 (Sept. 2013), submitted as an attachment to Letter from
Jonathan M. Campbell, PCIA-The Wireless Infrastructure Association, to Marlene Dortch, Secretary, FCC, WT
Docket Nos. 13-238, 13-32; WC Docket Nos. 11-59, 10-90, 07-135, 05-337, 03-109; GN Docket No. 09-51; CC
Docket Nos. 01-92, 96-45 (filed Oct. 22, 2013).

" HetNet Forum Seminar Presentation, Small Cell Acceleration (July 29, 2013), available at

http://www.thedasforum.org/wp-content/uploads/2013/07/HetNet-Forum-Small-Cell-Acceleration-Seminar-
Presentations.pdf, at 21.

12 Verizon Comments at 8.

13 PCIA-The Wireless Infrastructure Association and the HetNet Forum Comments, WT Docket No. 13-135, at 8.

1 See CTIA, “Annual Wireless Industry Survey,” available at http://www.ctia.org/your-wireless-life/how-wireless-
works/annual-wireless-industry-survey.

15 See Acceleration of Broadband Deployment by Improving Wireless Facilities Siting Policies, Acceleration of
Broadband Deployment: Expanding the Reach and Reducing the Cost of Broadband Deployment by Improving
Policies Regarding Public Rights of Way and Wireless Facilities Siting, Amendment of Parts 1 and 17 of the
Commission’s Rules Regarding Public Notice Procedures for Processing Antenna Structure Registration
Applications for Certain Temporary Towers, 2012 Biennial Review of Telecommunications Regulations, WT
Docket Nos. 13-238, 13-32, WC Docket No. 13-122, Notice of Proposed Rulemaking, 28 FCC Rcd 14238, 14240
para. 3 (2013) (Infrastructure NPRM).

1 See 42 U.S.C. §§ 4321 et seq.; 16 U.S.C. § 470f.
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10. Although these review requirements serve important local and national interests, local
and Federal review processes can slow deployment substantially, even in cases that do not present
significant concerns.'” Because these processes can significantly delay deployment, we now take action
in four areas to reduce regulatory obstacles and bring efficiency to wireless facility siting and
construction, as summarized below. We take these actions based on consideration of the entire record
compiled in response to the Infrastructure NPRM."

11. Environmental and Historic Preservation Review Processes. First, in Section III, we
adopt measures to refine our environmental and historic preservation review processes under NEPA and
NHPA to account for new wireless technologies, including physically small facilities like those used in
DAS networks and small-cell systems that are a fraction of the size of macrocell installations.” In
contrast to the large-scale antennas and structures that our review processes were designed to address,
these smaller antennas (and their associated compact radio equipment) can operate on existing short
structures such as utility poles as well as on rooftops or inside buildings. As described in detail in the
Executive Summary and in Section III, we expand an existing categorical exclusion from NEPA review
so that it applies not only to collocations on buildings and towers, but also to collocations on other
structures like utility poles. We also adopt a new categorical exclusion from NEPA review for some
kinds of deployments in utilities or communications rights-of-way. With respect to NHPA, we create
new exclusions to address certain collocations on utility poles and other non-tower structures. We take
these steps to assure that, as we continue to meet our responsibilities under NEPA and NHPA, we also
fulfill our obligation under the Communications Act to ensure that rapid, efficient, and affordable radio
communications services are available to all Americans.”

12. Prior to adopting or changing rules to implement NEPA, an agency is required to publish
its proposed procedures in the Federal Register for comment, and the Council on Environmental Quality
(CEQ) must advise whether the proposed procedures conform to NEPA and CEQ’s regulations.”’ In
keeping with this process, CEQ has advised that the measures we adopt in this Report and Order to clarify
and modify our environmental review process conform with NEPA and CEQ regulations.”” We have also

17 See Fibertech Comments at 7 (reporting that “[m]any small cells deployments have languished for years due to
lengthy and unproductive bureaucratic administrative tasks and hearings,” and citing cases). Verizon reports that the
NHPA review process alone takes an average of 84 days for its DAS deployments (where such review is required),
even though DAS networks are desirable in large part because the components are small and unobtrusive; in one
case, the NHPA review took 150 days for a single DAS installation on a single pole. Verizon Comments at 9.

" In response to the Infrastructure NPRM, we received 207 timely filed comments and 42 timely reply comments.
Major commenters are listed, and the short forms by which they are cited in this Report and Order are identified, in
Appendix A. In addition, we received numerous brief comments and ex parfe submissions from a variety of
interested parties, which are not listed in the Appendix but were reviewed and considered. To the extent that we cite
comments in other proceedings, the citation specifies the docket.

' Small cells are low-powered wireless base stations that function like cells in a mobile network but provide
significantly smaller coverage area than traditional macrocells. DAS networks represent another wireless alternative
to macrocells, but differ from small cells in that, whereas each small-cell deployment includes its own transceiver
equipment that generally serves on wireless carrier/operator, a DAS network involves the use of transceiver
equipment at a central hub site to support multiple antenna locations throughout the desired coverage area and in
“neutral-host” deployments can serve multiple wireless carriers/operators. We describe these technologies in detail
below. See infra, Section IIL.A.

047U.S.C. §151.
2140 C.F.R. § 1507.3(a).

2 See Letter from Horst G. Greczmiel, Associate Director for NEPA Oversight, Council on Environmental Quality,
to Peter B. Trachtenberg, Deputy Chief, Spectrum and Competition Policy Division, dated Oct. 17,2014. This letter
will be filed in WT Docket 13-238. The rules were first proposed in the Infrastructure NPRM that was published in
the Federal Register on December 5, 2013. See Proposed Rules, Federal Communications Commission, 47 C.F.R.
(continued....)
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coordinated the steps we are taking to tailor and clarify our Section 106 review process with the Advisory
Council on Historic Preservation (ACHP) and with Tribal Nations.”

13. We emphasize that additional, broader exclusions for DAS networks and other small
facilities may well be appropriate. We conclude, however, that additional measures will require further
consultation with CEQ, ACHP, state historic preservation officers, and Tribal Nations. With regard to
our review process under Section 106, we find that broader reform is more appropriately undertaken
through the development of a “program alternative” as defined under ACHP’s rules.” Therefore,
Commission staff are working with ACHP and other stakeholders to develop a program alternative that
will promote additional efficiencies in the historic preservation review of DAS and small-cell
deployments, and we expect that this process will conclude between 18 and 24 months after the release of
this Report and Order.

14. Temporary Towers. In Section IV, we codify a waiver previously granted by the
Commission,” and adopt a narrow exemption from the Commission’s requirement that owners of
proposed towers requiring antenna structure registration (ASR) provide 30 days of national and local
notice to give members of the public an opportunity to comment on the proposed tower’s potential
environmental effects. The exemption from notification requirements applies only to proposed temporary
towers meeting defined criteria, including limits on the size and duration of the installation, that greatly
reduce the likelihood of any significant environmental effects. Allowing licensees to deploy temporary
towers meeting these criteria without first having to complete the Commission’s environmental
notification process will enable them to more effectively respond to emergencies, natural disasters, and
other planned and unplanned short-term spikes in demand without undermining the purposes of the
notification process. This exemption will “remove an administrative obstacle to the availability of
broadband and other wireless services during major events and unanticipated periods of localized high
demand” where expanded or substitute service is needed quickly.”

(Continued from previous page)
Parts 1 and 17, WT Docket Nos. 13-238, 13-32; WC Docket No. 11-59; FCC 13-122, Acceleration of Broadband
Deployment by Improving Wireless Facilities Siting Policies, 78 Fed. Reg. 73144-02 (Dec. 5, 2013).

3 See Letter from J effrey S. Steinberg, Geoffrey C. Blackwell, and Peter B. Trachtenberg, to Tribal Leaders, dated
Aug. 28,2014, WT Docket No. 13-238, filed Sept. 4, 2014 (Tribal Letter); Memo from Spectrum and Competition
Policy Division, Wireless Telecommunications Bureau, WT Docket No. 13-238, filed Sept. 4, 2014 (Tribal Sept. 4,
2014 Conference Call) (describing conference call with representatives of approximately 20 Tribal Nations
concerning the Tribal Letter and issues in the rulemaking); Memo from Spectrum and Competition Policy Division,
Wireless Telecommunications Bureau, WT Docket No. 13-238, filed Sept. 11, 2014 (describing meetings with
approximately 100 representatives from Tribal Nations across the United States at the conference of the National
Association of Tribal Historic Preservation Officers, including a discussion of DAS and small cells and the ongoing
proceeding); Memo from Spectrum and Competition Policy Division, Wireless Telecommunications Bureau, WT
Docket No. 13-238, filed Sept. 19, 2014 (describing Division staff meetings with Robert Thrower, Tribal Historic
Preservation Officer for the Poarch Band of Creek Indians, and Jeremy McDaniel of the Catawba Indian Nation,
including a discussion of DAS and small cells and the instant rulemaking proceeding). See also Infrastructure
NPRM, 28 FCC Rcd at 14258 para. 54 & nn.104, 105 (detailing the Commission’s preliminary Tribal outreach
regarding Section 106 review for DAS and small cells).

36 C.F.R. § 800.14.

5 See Amendment of Parts 1 and 17 of the Commission’s Rules Regarding Public Notice Procedures for Processing
Antenna Structure Registration Applications for Certain Temporary Towers; 2012 Biennial Review of
Telecommunications Regulations, RM-11688, WT Docket No. 13-32, Order, 28 FCC Rcd 7758 (2013) (Waiver
Order).

2% See Waiver Order, 28 FCC Red at 7758 para. 1. As with the NEPA measures in Section III, CEQ’s October 17,
2014 letter also advised that the environmental notification exemption we adopt in this Report and Order conforms
with NEPA and CEQ’s regulations.
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15. Section 6409(a) of the Spectrum Act. In Section V, we adopt rules to implement and
enforce Section 6409(a) of the Middle Class Tax Relief and Job Creation Act of 2012 (Spectrum Act).”’
Section 6409(a) provides, in part, that “a State or local government may not deny, and shall approve, any
eligible facilities request for a modification of an existing wireless tower or base station that does not
substantially change the physical dimensions of such tower or base station.” By requiring timely
approval of eligible requests, Congress intended to advance wireless broadband service for both public
safety and commercial users.”” Section 6409(a) includes a number of undefined terms, however, that bear
directly on how the provision applies to infrastructure deployments, and the record confirms that there are
substantial disputes on a wide range of interpretive issues under the provision. We accordingly adopt
rules that clarify many of these terms and enforce their requirements, thus advancing Congress’s goal of
facilitating rapid deployment. These rules will serve the public interest by providing guidance to all
stakeholders on their rights and responsibilities under the provision, reducing delays in the review process
for wireless infrastructure modifications, and facilitating the rapid deployment of wireless infrastructure,
thereby promoting advanced wireless broadband services.

16. Section 332(c)(7). Finally, in Section VI, we clarify issues related to Section 332(c)(7) of
the Communications Act and the Commission’s 2009 Declaratory Ruling.® Among other things, we
explain when a siting application is complete so as to trigger the presumptively reasonable timeframes for
local and State review of siting applications under the 2009 Declaratory Ruling, and how the timeframes
apply to local moratoria and DAS or small-cell facilities. These clarifications will eliminate many
disputes under Section 332(c)(7), provide certainty about timing related to siting applications (including
the time at which applicants may seek judicial relief), and preserve State and municipal governments’
roles in the siting application process.

* * *

17. Taken together, the actions we take in this Report and Order will enable more rapid
deployment of wireless facilities, delivering broadband and wireless innovations to consumers across the
country. At the same time, they will safeguard the environment, preserve historic properties, protect the
interest of Tribal Nations in their ancestral lands and cultural legacies, and address municipalities’
concerns over impacts to aesthetics and other local values.

I1. EXECUTIVE SUMMARY

18. In this Section, we summarize the steps we take to facilitate wireless infrastructure
deployment. First, as detailed in Section III.B, we adopt the following measures with regard to our NEPA
process for review of environmental effects:

e Amend the existing NEPA categorical exclusion for antenna collocations on buildings and
towers to clarify that it includes equipment associated with the antennas (such as wiring,

7 See Spectrum Act § 6409(a). We note that Section 6409(a) has since been codified in the Communications Act as
47 U.S.C. § 1455(a). However, for consistency with the Infrastructure NPRM, we continue to refer to it as Section
6409(a).

% Spectrum Act § 6409(a)(1).

? See H.R. Rep. 112-399, at 136 (2012) (Conference Report). We note that much of the Conference Report
describes provisions in the House or Senate bills, and is not necessarily representative of Congressional intent in
passing the Spectrum Act. The portions of the Conference Report that we rely upon in this Report and Order pertain
expressly to the Spectrum Act as passed.

3947 U.S.C. § 332(c)(7); Petition for Declaratory Ruling to Clarify Provisions of Section 332(c)(7)(b) to Ensure
Timely Siting Review & to Preempt Under Section 253 State & Local Ordinances That Classify All Wireless Siting
Proposals As Requiring A Variance, WT Docket No. 08-165, Declaratory Ruling, 24 FCC Rcd 13994 (2009) (2009
Declaratory Ruling).
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cabling, cabinets, and backup-power), and that it also covers collocations in a building’s
interior;

e Amend the NEPA categorical exclusion for collocations to cover collocations on structures
other than buildings and towers; and

e Adopt a new NEPA categorical exclusion for deployments, including deployments of new
poles, in utility or communications rights-of-way that are in active use for such purposes,
where the deployment does not constitute a substantial increase in size over the existing
utility or communications uses.

All of these categorical exclusions are subject to Sections 1.1307(c) and (d) of the Commission’s rules,
which require the preparation of an Environmental Assessment (EA) for a proposed facility otherwise
categorically excluded from environmental processing if the processing bureau, either on its own motion
or in response to a public complaint, determines that it may have a significant environmental impact.’'

19. As detailed in Section III.C, we adopt the following measures with regard to our Section
106 process for review of effects on historic properties:

e Adopt an exclusion from Section 106 review for collocations on utility structures, including
utility poles and electric transmission towers, that meet the following conditions:

o The deployment does not exceed a specified size limitation, detailed in Section II1.C.2.a,
when measured together with any other wireless deployment on the same structure;

o The deployment will involve no new ground disturbance; and

o The deployment is not (1) inside the boundary of a historic district, or within 250 feet of
the boundary of a historic district; (2) located on a structure that is a designated National
Historic Landmark or is listed in or eligible for listing in the National Register of Historic
Places (National Register); or (3) the subject of a pending complaint alleging adverse
effect on historic properties.

e Adopt an exclusion from Section 106 review for collocations on buildings and any other non-
tower structures that meet the following conditions:

o There is an existing antenna on the building or structure;

o The new deployment meets certain requirements related to visibility and proximity to an
existing antenna;

o The new antenna will comply with all zoning conditions and historic preservation
conditions on existing antennas that directly mitigate or prevent effects, such as
camouflage or concealment requirements;

o The deployment will involve no new ground disturbance; and

o The deployment is not (1) inside the boundary of a historic district, or within 250 feet of
the boundary of a historic district; (2) located on a structure that is a designated National
Historic Landmark or is listed in or eligible for listing in the National Register; or (3) the
subject of a pending complaint alleging adverse effect on historic properties.

e (Clarify that the existing exclusions for certain collocations on buildings under the
Commission’s programmatic agreements extend to collocations inside buildings.

20. In Section IV, we adopt an exemption from the Commission’s requirement that ASR
applicants provide local and national environmental notification prior to submitting a completed ASR

147 CFR. § 1.1307(c), (d).
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application for certain temporary antenna structures meeting criteria that make them unlikely to have
significant environmental effects. Specifically, we exempt antenna structures that:

e Will be in place for 60 days or less;

e Require notice of construction to the Federal Aviation Administration (FAA);
e Do not require marking or lighting under FAA regulations;

e  Will be less than 200 feet above ground level; and

e Will involve minimal or no ground excavation.

21. In Section V, we adopt rules to clarify and implement the requirements of Section
6409(a) of the Spectrum Act. Among other measures, we:

e (Clarify that Section 6409(a) applies to support structures and to transmission equipment used
in connection with any Commission-licensed or authorized wireless transmission;

e Define “transmission equipment” to encompass antennas and other equipment associated
with and necessary to their operation, including power supply cables and backup power
equipment;

e Define “tower” to include any structure built for the sole or primary purpose of supporting
any Commission-licensed or authorized antennas and their associated facilities;

o  (larify that the term “base station” includes structures other than towers that support or house
an antenna, transceiver, or other associated equipment that constitutes part of a “base station”
at the time the relevant application is filed with State or municipal authorities, even if the
structure was not built for the sole or primary purpose of providing such support, but does not
include structures that do not at that time support or house base station components;

e C(Clarify that a modification “substantially changes” the physical dimensions of a tower or base
station, as measured from the dimensions of the tower or base station inclusive of any
modifications approved prior to the passage of the Spectrum Act, if it meets any of the
following criteria:

o for towers outside of public rights-of-way, it increases the height by more than 20 feet or
10%, whichever is greater; for those towers in the rights-of-way and for all base stations,
it increases the height of the tower or base station by more than 10% or 10 feet,
whichever is greater;

o for towers outside of public rights-of-way, it protrudes from the edge of the tower more
than twenty feet, or more than the width of the tower structure at the level of the
appurtenance, whichever is greater; for those towers in the rights-of-way and for all base
stations, it protrudes from the edge of the structure more than six feet;

o itinvolves installation of more than the standard number of new equipment cabinets for
the technology involved, but not to exceed four cabinets;

o it entails any excavation or deployment outside the current site of the tower or base
station;

o it would defeat the existing concealment elements of the tower or base station; or

o it does not comply with conditions associated with the prior approval of the tower or base
station unless the non-compliance is due to an increase in height, increase in width,
addition of cabinets, or new excavation that does not exceed the corresponding
“substantial change” thresholds;

10



Federal Communications Commission FCC 14-153

22.

Provide that States and localities may continue to enforce and condition approval on
compliance with generally applicable building, structural, electrical, and safety codes and
with other laws codifying objective standards reasonably related to health and safety;

With regard to the process for reviewing an application under Section 6409(a), provide that:

o A State or local government may only require applicants to provide documentation that is
reasonably related to determining whether the eligible facilities request meets the
requirements of Section 6409(a);

o Within 60 days from the date of filing, accounting for tolling, a State or local government
shall approve an application covered by Section 6409(a); and

o The running of the period may be tolled by mutual agreement or upon notice that an
application is incomplete provided in accordance with the same deadlines and
requirements applicable under Section 332(c)(7), as described below, but not by a
moratorium,;

Provide that an application filed under Section 6409(a) is deemed granted if a State or local
government fails to act on it within the requisite time period;

Clarify that Section 6409(a) applies only to State and local governments acting in their role as
land use regulators and does not apply to such entities acting in their proprietary capacities;
and

Provide that parties may bring disputes—including disputes related to application denials and
deemed grants—in any court of competent jurisdiction. The Commission will not entertain
such disputes.

In Section VI, we adopt clarifications of our 2009 Declaratory Ruling, which established

the presumptively reasonable time periods within which a State or local government must act on a
facilities siting application under Section 332(c)(7) of the Communications Act. We take the following
specific actions:

Clarify, with regard to the Commission’s determination in the 2009 Declaratory Ruling that a
State or municipality may toll the running of the shot clock if it notifies the applicant within
30 days of submission that its application is incomplete, that:

o The timeframe begins to run when an application is first submitted, not when it is deemed
complete by the reviewing government;

o A determination of incompleteness tolls the shot clock only if the State or local
government provides notice to the applicant in writing within 30 days of the application’s
submission, specifically delineating all missing information, and specifying the code
provision, ordinance, application instruction, or otherwise publically-stated procedures
that require the information to be submitted;

o Following an applicant’s submission in response to a determination of incompleteness,
the State or local government may reach a subsequent determination of incompleteness
based solely on the applicant’s failure to supply the specific information that was
requested within the first 30 days;

o The shot clock begins running again when the applicant makes its supplemental
submission; however, the shot clock may again be tolled if the State or local government
notifies the applicant within 10 days that the supplemental submission did not provide the
specific information identified in the original notice delineating missing information;

Clarify that the presumptively reasonable timeframes run regardless of any applicable
moratoria;

11
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e (larify that where DAS or small-cell facilities, including third-party facilities such as neutral-
host DAS deployments, are or will be used for the provision of personal wireless services,
their siting applications are subject to the 2009 Declaratory Ruling and the presumptively
reasonable timeframes it established; and

e Decline to adopt an additional remedy for State or local government failures to act within the
presumptively reasonable time limits.

I1I. NEPA AND NHPA REVIEW OF SMALL WIRELESS FACILITIES

23. In this section, we adopt measures to update our review processes under NEPA’*? and
Section 106 of NHPA,** with a particular emphasis on accommodating new wireless technologies that use
smaller antennas and compact radio equipment to provide mobile voice and broadband service. These
technologies, including distributed antenna systems (DAS), small cells, and others, can be deployed on a
variety of non-traditional structures such as utility poles, as well as on rooftops and inside buildings, to
enhance capacity or fill in coverage gaps. Updating our environmental and historic preservation rules will
enable these innovations to flourish, delivering more broadband service to more communities, while
reducing the need for potentially intrusive new construction and safeguarding the values the rules are
designed to protect.

24, Our environmental and historic preservation rules have traditionally been directed toward
the deployment of macrocells on towers and other tall structures.* Since 1974, these rules have excluded
collocations of antennas from most of the requirements under our NEPA review process, recognizing the
benefits to the environment and historic properties from the use of existing support structures over the
construction of new structures. These exclusions have limitations, however. The collocation exclusion
under NEPA, which was first established in 1974, on its face encompasses only deployments on existing
towers and buildings, as these were the only support structures widely used 40 years ago, and therefore
does not encompass collocations on existing utility poles, for example. Similarly, the collocation
exclusions in our process for historic preservation review under Section 106 do not consider the scale of
small wireless facility deployments.

25. Thus, while small wireless technologies are increasingly deployed to meet the growing
demand for high mobile data speeds and ubiquitous coverage, our rules and processes under NEPA and
Section 106, even as modified over time, have not reflected those technical advances. Accordingly, after
review of the record, we conclude that it will serve the public interest to update our environmental and
historic preservation rules in large measure to account for innovative small facilities, and we take
substantial steps to advance the goal of widespread wireless deployment, including clarifying and
amending our categorical exclusions. We conclude that these categorical exclusions, as codified in Note
1 and 4 of Section 1.1306 of our rules, do not have the potential for individually or cumulatively
significant environmental impacts.”> We find that the steps we take today will serve both the industry and
the conservation values our review process was intended to protect. These steps will eliminate review
processes and the sometimes cumbersome compliance measures that accompany such review, relieving
the industry of review process requirements in cases where they are not needed. At the same time, we
eliminate the need for bureaucratic review of deployments that do not require it. These steps will advance
our goal of spurring efficient wireless broadband deployment while also ensuring that we continue to
protect environmental and historic preservation values.

32 See 42 U.S.C. §§ 4321 et seq.
3 See 16 U.S.C. § 470f.

** We use the term “macrocell” to refer to a high-powered deployment, typically installed relatively high on a tower,
to provide signal coverage to a large geographic area.

347 C.F.R. § 1.1306 Note 1, Note 4.
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26. Specifically, and as discussed in detail below, we take the following actions in
connection with our NEPA review process: (1) we amend the existing NEPA categorical exclusion for
antenna collocations on buildings and towers to clarify that it includes equipment associated with the
antennas (such as wiring, cabling, cabinets, and backup-power equipment), and that it also covers
collocations in a building’s interior, and we codify these clarifications; (2) we amend the NEPA
categorical exclusion for collocations to cover collocations on structures other than buildings and towers;
and (3) we adopt a new NEPA categorical exclusion for deployments, including deployments of new
poles, in utility or communications rights-of-way that are in active use for such purposes, where the
deployment does not constitute a substantial increase in size over the existing utility or communications
uses.”

27. We also adopt measures to update our historic preservation review process under Section
106 of NHPA. Relying on our authority under the rules of ACHP, we adopt two limited exclusions from
Section 106 review, one applicable to utility structures specifically and the other to non-tower structures
in general, including buildings. First, we exclude from Section 106 review collocations on utility
structures, including utility poles and electric transmission towers, that meet the following conditions: (1)
the antenna and any associated equipment, when measured together with any other wireless deployments
on the same structure, meet specified size limitations; and (2) the deployment will involve no new ground
disturbance. Second, we exclude collocations on buildings and any other non-tower structures that meet
the following conditions: (1) there is an existing antenna on the building or structure; (2) the collocation
meets one of three alternative criteria for visibility, location, and size, as described in detail below; (3) the
new antenna complies with all zoning conditions and historic preservation conditions on existing antennas
that directly mitigate or prevent effects, such as camouflage or concealment requirements; and (4) the
deployment involves no new ground disturbance. We further limit both of these collocation exclusions,
however, to deployments that are not (1) inside the boundary of a historic district, or within 250 feet of
the boundary of a historic district; (2) located on a structure that is a designated National Historic
Landmark or is listed in or eligible for listing in the National Register; or (3) the subject of a pending
complaint alleging adverse effect on historic properties. In other words, these two new targeted
exclusions address collocations on utility structures and other non-tower structures where historic
preservation review would otherwise be required under the Collocation Agreement and our existing rules
only because the structures are more than 45 years old. In addition to these two new exclusions, we
further clarify that the existing exclusions for certain collocations on buildings under the Commission’s
programmatic agreements extend to collocations inside buildings.

28. While these steps will provide significant benefits for wireless deployments, particularly
DAS and small-cell deployments, we intend to take additional measures, including adopting broader
exclusions from NEPA and Section 106 review. However, consistent with NEPA and NHPA, we
conclude that additional measures will require further consideration and consultation. Accordingly, we
do not, at this time, adopt categorical exclusions from NEPA and NHPA review that would cover all DAS

3 We emphasize that none of these exclusions, or any other action we take in this Report and Order, would exclude
any facility from the requirement under our rules to conduct an Environmental Assessment if human exposure to
radiofrequency (RF) emissions will exceed specified levels. See 47 C.F.R. § 1.1307(b). We further note that the
Commission issued a First Report and Order, Further Notice of Proposed Rule Making, and Notice of Inquiry last
year that addressed several issues regarding compliance with current RF exposure criteria, and sought comment on
whether to reassess the current limits. See Reassessment of Federal Communications Commission Radiofrequency
Exposure Limits and Policies; Proposed Changes in the Commission’s Rules Regarding Human Exposure to
Radiofrequency Electromagnetic Fields, ET Docket Nos. 13-84, 03-137, First Report and Order, Further Notice of
Proposed Rulemaking, and Notice of Inquiry, 28 FCC Rcd 3498 (2013) (RF Emissions R&O, FNPRM, & NOI).
Because that proceeding remains open, we do not address comments filed in this proceeding to the extent they
suggest changes to our RF exposure standards.
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and small-cell deployments.’” We recognize that there are ways to make the historic preservation review
process in particular even more efficient. We find, however, that broader reform of our process is more
appropriately undertaken through the development of a “program alternative” as defined under ACHP’s
rules, which provides greater opportunity and flexibility to tailor our process than our limited authority
under ACHP’s rules to adopt exclusions.” Therefore, in consultation with ACHP and other applicable
stakeholders, Commission staff are developing a program alternative that will further facilitate review of
DAS and small-cell deployments by better focusing review on those deployments that are likely to raise
concerns, including on structures other than utility poles and transmission towers even if there is no
existing antenna on the structure. For example, Verizon proposes that we find that no historic properties
will be affected by a deployment on structures other than utility poles and transmission towers where (1)
the facility meets specified volumetric limits; (2) the facility involves no new ground disturbance under
the standard defined by the Nationwide Programmatic Agreement (NPA); (3) the facility requires historic
preservation review solely due to the age of the structure; and (4) the structure is neither listed in the National
Register nor formally determined eligible for listing by the Keeper of the National Register.” While we find
that such an exclusion is not appropriate under the governing ACHP rule that provides us narrow
authority to unilaterally adopt exclusions from Section 106 review, we intend to address this proposal in
the program alternative process. We expect that this process will conclude between 18 and 24 months
after the release of this Report and Order.

A. Description of DAS, Small Cells, and Other Small Wireless Technologies

29. The increasing demand for advanced wireless services and greater wireless bandwidth is
driving an urgent and growing need for additional infrastructure deployment and new infrastructure
technologies.*” To meet localized needs for coverage and increased capacity in outdoor and indoor
environments, many wireless providers have turned in part to DAS and small-cell technologies.*'

30. Small cells are low-powered wireless base stations that function like cells in a mobile
wireless network, typically covering targeted indoor or localized outdoor areas ranging in size from

*7 See Infrastructure NPRM, 28 FCC Red at 14254-55 para. 43 (seeking comment on whether to adopt a categorical
exclusion for some or all of the components involved in DAS and small-cell deployments from NEPA review other
than for compliance with RF exposure limits).

¥ As discussed below, we must comply with the rules of ACHP, which specify the process under which Federal
agencies shall perform their historic preservation reviews. See 36 C.F.R. §§ 800.2, 800.3. Program alternatives,
which allow Federal agencies to streamline their Section 106 process by tailoring the process to the agency’s
programs and decision-making process, substitute in whole or in part for ACHP’s Section 106 regulations under
Subpart B. See 36 C.F.R. § 800.14. Program alternatives can include alternative procedures or programmatic
agreements, among other possibilities. See “Program Alternatives,” available at http://www.achp.gov/progalt/.

3 See Letter from Tamara Preiss, Verizon, to Marlene H. Dortch, Secretary, FCC, WT Docket 13-238, filed Oct. 8,
2014 (Verizon Oct. 8, 2014 Ex Parte).

0 See PCIA Comments at 2-3; Verizon Comments at 2.

! See Crown Castle Comments at 2 (“DAS and Small Cell networks provide an increasingly important role in
facilitating the deployment of broadband infrastructure, as network operators seek to target broadband capacity to
the locations where their customers use wireless broadband and to improve in-building coverage.”); Implementation
of Section 6002(B) of the Omnibus Budget Reconciliation Act of 1993, Annual Report and Analysis of Competitive
Market Conditions With Respect to Mobile Wireless, Including Commercial Mobile Services, Sixteenth Report, WT
Docket No. 11-186, 28 FCC Red 3700, 3933 para. 373 (2013) (Sixteenth Competition Report); J. Sharpe Smith,
AGL Magazine, “Towers Will Handle Most Mobile Data Growth in Next Five Years,” Mar. 11, 2013, available at
http://www.aglmediagroup.com/tag/james-taiclet/ (noting projection by Cisco that 25% of wireless data growth
through 2017 will be carried by DAS, picocells and Wi-Fi); Tammy Parker, FierceWirelessTech, “Active DAS
equipment market growing 20% annually in North America,” Aug. 18, 2012, available at
http://www.fiercebroadbandwireless.com/story/active-das-equipment-market-growing-20-annually-north-
america/2012-08-18.
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homes and offices to stadiums, shopping malls, hospitals, and metropolitan outdoor spaces.” Wireless
service providers often use small cells to provide connectivity to their subscribers in areas that present
capacity and coverage challenges to traditional wide-area macrocell networks, such as coverage gaps
created by buildings, tower siting difficulties, and challenging terrain.* Because these cells are
significantly smaller in coverage area than traditional macrocells, networks that incorporate small-cell
technology can reuse scarce wireless frequencies, thus greatly increasing spectral efficiency and data
capacity within the network footprint.* For example, deploying ten small cells in a coverage area that
can be served by a single macrocell could result in a tenfold increase in capacity while using the same
quantity of spectrum.*

31. DAS provides another alternative to macrocells mounted on tall antenna structures.*® A
DAS network distributes RF signals from transceivers at a central hub to a specific service area with poor
coverage or inadequate capacity.”’ As typically configured, a DAS network consists of: (1) a number of
remote communications nodes deployed throughout the desired coverage area, each including at least one
antenna for transmission and reception; (2) a high capacity signal transport medium (typically fiber optic
cable) connecting each node to a central communications hub site; and (3) radio transceivers located at
the hub site (rather than at each individual node as is the case for small cells) to process or control the
communications signals transmitted and received through the antennas.*® DAS deployments offer robust
and broad coverage without creating the visual and physical impacts of multiple macrocells. Further,
whereas small cells are usually operator-managed and support only a single wireless service provider,
DAS networks can often accommodate multiple providers using different frequencies and/or wireless air
interfaces.”

2 See Sixteenth Competition Report, 28 FCC Red at 3937-38 para. 384; “Small Cell Forum: What is a small cell?”,
available at http://www.smallcellforum.org/aboutsmallcells-small-cells-what-is-a-small-cell. While the industry has
not always been consistent in the terms it uses for different types of small-cell technology, generally speaking,
femtocells, picocells, metrocells, and microcells refer to types of small-cell technologies with coverage areas of
increasing size.

# See Amendment of the Commission’s Rules with Regard to Commercial Operations in the 3550-3650 MHz Band,
GN Docket No. 12-354, Notice of Proposed Rulemaking and Order, 27 FCC Red 15594, 15596 para. 4, 15605 para.
30 (2012) (3.5 GHz Service Rules NPRM). Networks using a mix of both macrocells and small wireless
technologies are sometimes referred to as “heterogeneous networks” or “HetNets.” See, e.g., Sara Landstrom,
Anders FuruskAr, Klas Johansson, Laetitia Falconetti, and Fredric Kronestedt, “Heterogeneous networks —
increasing cellular capacity,” available at
http://www.ericsson.com/res/thecompany/docs/publications/ericsson_review/201 1/heterogeneous_networks.pdf;
PCIA Comments, GN Docket No. 12-354, at 3 n.6.

* See 3.5 GHz Service Rules NPRM, 27 FCC Red at 15596 para. 4.
I
 See Sixteenth Competition Report, 28 FCC Red at 3906 para. 321.

7 See, e.g., “the DAS forum: Distributed Antenna Systems (DAS) And Small Cell Technologies Distinguished,”
available at http://www.thedasforum.org/wp-content/uploads/2013/02/DAS-And-Small-Cell-Technologies-
Distinguished-2_4_13.pdf, at 5.

® Id. See also Ontario Energy Board, Expert Report of Charles L. Jackson, “Wireless Networks and Utility Poles,”
June 11, 2013, available at
https://www.torontohydro.com/sites/electricsystem/Documents/Wireless/Expert%20Evidence%200f%20Charles%2
0L.%20Jackson%20June%2011.%202013.pdf, at 13 (noting that while “each small cell is a separate base station,
... a cell with a distributed antenna system is built by connecting several antennas to a single base station”).

¥ See, e. 2., “Small Cell Forum: What is a small cell?”, available at http://www.smallcellforum.org/aboutsmallcells-
small-cells-what-is-a-small-cell (noting that small cells are “operator-controlled”); “the DAS forum: Distributed
Antenna Systems (DAS) And Small Cell Technologies Distinguished,” available at
http://www.thedasforum.org/wp-content/uploads/2013/02/DAS-And-Small-Cell-Technologies-Distinguished-
(continued....)
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32. Small wireless technologies like DAS and small cells have a number of advantages over
traditional macrocells. Because the facilities deployed at each node are physically much smaller than
macrocell antennas and associated equipment and do not require the same elevation, they can be placed
on light stanchions, utility poles, building walls and rooftops, and other small structures either privately
owned or in the public rights-of-way. Thus, providers can deploy the technologies in geographic areas,
such as densely populated urban areas, where traditional towers are not feasible or in areas, such as
stadiums, where localized wireless traffic demands would require an unrealistic number of macrocells.”

33. In addition, because these technologies utilize small equipment and transmit at signal
power levels much lower than macrocells, they can be deployed in indoor environments to improve
interior wireless services.”' Current estimates suggest that more than 60% of wireless voice calls and
70% of wireless data usage take place inside buildings.”> DAS and small-cell deployments not only
improve interior coverage in a general sense, they can also enhance security by providing a cost-effective
mechanism for public-safety communications throughout a building alongside commercial cellular
services.” Deployments of such small facilities are also particularly useful to address capacity or
coverage needs in areas with stringent siting regulations, such as historic districts. Because small cells are
smaller and less visible than macrocells, providers can more easily deploy them with stealth measures
such as concealment enclosures that blend with the structures on which they are installed.

34, More broadly, DAS and small-cell deployments are a comparatively cost-effective way
of addressing increased demand for wireless broadband services, particularly in urban areas.” As a result,
providers are rapidly increasing their use of these technologies, and the growth is projected to increase
exponentially in the coming years. According to one estimate, more than 37 million small cells will be

(Continued from previous page)
2_4_13.pdf, at 3 (noting that in contrast to DAS, “small cell solutions are typically deployed piecemeal to provide
coverage or enhance capacity in much smaller areas with a single wireless communications technology for a single
wireless carrier.”).

0 See, e. g., PCIA Comments at i; Verizon Comments at 2, 8; Letter from D. Zachary Champ, PCIA-The Wireless
Infrastructure Association, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 11-59; GN Docket No. 12-354,
filed Mar. 19, 2013 (PCIA Mar. 19, 2013 Ex Parte), Attach. (Dr. Amos J. Loveday, DAS/Small Cells & Historic
Preservation: An Analysis of the Impact of Historic Preservation Rules on Distributed Antenna Systems and Small
Cell Deployment, Feb. 27, 2013, at 1, 2 (“Loveday Report”)); “the DAS forum: Distributed Antenna Systems (DAS)
And Small Cell Technologies Distinguished,” available at http://www.thedasforum.org/wp-
content/uploads/2013/02/DAS-And-Small-Cell-Technologies-Distinguished-2_4_13.pdf, at 6. See also PCIA — The
Wireless Infrastructure Association and the DAS Forum Comments, WC Docket No. 11-59, at 11-12, 27 (PCIA and
DAS Forum NOI Comments).

! Common candidates for indoor DAS deployments include offices and corporate campuses, stadiums, universities,
retail centers, health care facilities, transportation centers (e.g., airports, train and subway stations) and hospitality
venues (e.g., hotels, convention centers). See Tracy Ford, BICSI News Magazine, “Installing DAS & Small Cells —
What You Need to Know,” available at http://www.thedasforum.org/wp-content/uploads/2013/04/Ford-BISCI-

News-Article.pdf.

32 Id. Another report estimates that more than two-thirds of all wireless communication occurs indoors. See ECS,
“An In-Depth Look at DAS, Wi-FI, and Small Cell Growth and Trends,” available at
http://ecselectrical.net/2014/03/an-in-depth-look-at-das-wi-fi-and-small-cell-growth-and-trends/.

33 See John B. Whatley, “White Paper: Considerations for an in-building distributed antenna system,” available at
http://www.rcrwireless.com/article/20120104/infrastructure-2/das/white-paper-considerations-for-an-in-building-
distributed-antenna-system/. Public safety information can be broadcast across a range of frequencies that DAS
networks can support. Id.

> See “Hetrogeneous Networks, Securing Excellent Broadband Mobile Experience, Everywhere,” Ericsson White
Paper, Sept. 2014, available at http://www.ericsson.com/res/docs/whitepapers/wp-heterogenous-networks.pdf, at 5-
6.
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deployed by 2017.” Another predicts that 16 million DAS nodes will be deployed by 2018—with the
number of nodes doubling between 2013 and 2016—and that more than 50% of DAS networks will
include Wi-Fi capability by 2018.° Indeed, one study projects that aggregate small-cell capacity will
overtake macrocell capacity by 2016-2017.°" As they are increasingly relied upon, DAS and small-cell
technologies are also posing new logistical deployment challenges.” In particular, because individual
DAS nodes and small cells cover small areas, providers must often deploy a substantial number of nodes
to achieve the seamless coverage of a single macrocell.”

B. NEPA Categorical Exclusions
1. Regulatory Background

35. NEPA requires Federal agencies to identify and evaluate the environmental effects of
proposed Federal actions and to prepare a “detailed statement” for “major Federal actions significantly
affecting the quality of the human environment.” In particular, NEPA requires Federal agencies to take
a “hard look” at “major” Federal actions that may have significant environmental consequences and to
disseminate relevant information to the public.”” The Commission satisfies its NEPA responsibility to

> See Joe Madden, “Cost Comparison: Carrier Wi-Fi, Small Cells, DAS, Repeaters,” April 2013, available at
http://www.richardsonrfpd.com/resources/RellDocuments/SYS 29/Joe_Madden_April2013.pdf, at 2. Verizon
states that it plans to deploy over 3,000 small cells across the country in 2014. See Verizon Comments at 8. By
2015, AT&T plans to deploy over 40,000 small cells and over 1,000 DAS networks, in addition to 10,000
macrocells. See PCIA Comments at 3.

%6 See Antenna Systems & Technology, “16 Million DAS Nodes to be Deployed Through 2018,” available at
http://www.antennasonline.com/main/news/16-million-das-nodes-to-be-deployed-through-2018/ (citing a forecast
report by Mobile Experts called “DAS: Absorbing Small Cells and Wi-Fi”).

37 See Tessco, “Cellular Coverage/Capacity . . . the Small Cell Revolution,” available at
https://www.tessco.com/yts/knowledge center/su/cellular-coverage-capacity-the-small-cell-revolution.html. A
December 2012 survey conducted by Informa found that 98% of operators think small cells are essential to the
future of their networks. Id.

58 See, e.g., Wireless Magazine, “Small cells and DAS — A widely distributed choice,” Feb. 22, 2013, available at
http://www.wireless-mag.com/features/24320/small-cells-and-das---a-widely-distributed-choice.aspx (noting that
multiple operators often need to share systems in order to please localities, and that efficient management of a
shared system may require a middleman to acquire and manage sites); Vladan Jevremovic, Ph. D., “The
Technological Future of Small Cells,” available at http://www.ibwave.com/blog/the-technological-future-of-small-
cells/ (noting challenges of heterogeneous networks, also known as HetNets, which integrate small-cell technologies
and DAS with macrocells into a single network).

% See, e.g., “the DAS forum: Distributed Antenna Systems (DAS) And Small Cell Technologies Distinguished,”
available at http://www.thedasforum.org/wp-content/uploads/2013/02/DAS-And-Small-Cell-Technologies-
Distinguished-2_4 13.pdf, at 3, 4 (explaining that DAS networks can range from just two nodes to ten, fifty, or even
more nodes, covering areas ranging from several blocks to entire cities); AT&T, “DAS a Winner, How AT&T’s
Distributed Antenna System Keeps Fans Connected,” available at
http://www.att.com/Common/about_us/files/pdf/das_football.pdf (indicating DAS deployment in a stadium typically
includes hundreds of antennas). For further information regarding DAS and small cells, see FCC, “Augmenting
Mobile Broadband in Your Community — An Overview of Distributed Antenna Systems and Small Cell Solutions,”
available at http://www.fcc.gov/events/augmenting-mobile-broadband-your-community-overview-distributed-
antenna-systems-and-small-cel (describing Commission-hosted workshop providing “an overview of [DAS] and
small cell technologies that augment mobile broadband and wireless services”).

0 See 42 U.S.C. § 4332(2)(C); 47 C.F.R. § 1.1305; National Environmental Policy Act Compliance for Proposed
Tower Registrations, Effects of Communications Towers on Migratory Birds, WT Docket Nos. 08-61, 03-187,
Order on Remand, 26 FCC Red 16700, 16702-03 (2011) (Environmental Notification Order on Remand) (citing
Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 349-50 (1989)).

8" Robertson, 490 U.S. at 349-50.
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identify and evaluate the environmental effects of proposed Federal actions that do not have significant
impacts and therefore do not require a “detailed statement” (an Environmental Impact Statement®®) using
an environmental assessment or a categorical exclusion.”” Federal actions include projects or programs
that are entirely or partly financed, assisted, conducted, regulated, or approved by Federal agencies.*

36. Under Section 204 of NEPA, the Council on Environmental Quality (CEQ) is entrusted
with NEPA oversight responsibility.”” CEQ’s regulations direct agencies to identify their Federal actions
and place each within one of three categories.®® The first category encompasses actions that normally
have a significant environmental impact. Before undertaking these actions, the agency must prepare an
Environmental Impact Statement (EIS).”” The second category includes actions that may, but do not
necessarily, have a significant environmental impact.”® For actions in this category, an agency may
conduct an Environmental Assessment (EA) in lieu of an EIS.® If the EA shows that a proposed action
will have no significant environmental impact, then the agency issues a Finding of No Significant
Impact,” and the proposed action can proceed. Otherwise, the agency must proceed with the EIS process.
The third category—“categorical exclusions”—covers actions that, based on the agency’s assessment, “do
not individually or cumulatively have a significant effect on the human environment . . . and for which . . .
neither an environmental assessment nor an environmental impact statement is required.””' CEQ
regulations require that an agency that chooses to establish categorical exclusions must also provide for
“extraordinary circumstances” under which an action that is normally categorically excluded may have a
significant environmental effect and therefore require further NEPA review in an EA or EIS.”

37. The Commission has generally found that its grant or approval of an application that will
result in the deployment of a wireless communications facility qualifies as a Federal action, thereby
subjecting the facility to NEPA procedures.” With respect to the first category of actions described

6240 C.F.R. § 1508.11.

347 CF.R. §§ 1.1306, 1.1307.
440 C.F.R. § 1508.18(a).

5 See 42 U.S.C. § 4344.

5 See 40 C.F.R. § 1507.3(b)(2).

67 See 40 C.F.R. § 1501.4. An EIS is a detailed statement by the responsible Federal official on: (i) the
environmental impact of the proposed action, (ii) any adverse environmental effects which cannot be avoided should
the proposal be implemented, (iii) alternatives to the proposed action, (iv) the relationship between local short-term
uses of man’s environment and the maintenance and enhancement of long-term productivity, and (v) any irreversible
and irretrievable commitments of resources which would be involved in the proposed action should it be
implemented.” 42 U.S.C. § 4332(2)(C); see also 40 C.F.R. § 1508.11. The Commission’s procedures for preparing
an EIS are described in 47 C.F.R. §§ 1.1314-1.1319.

6% See 40 C.F.R. §§ 1501.4(b), 1507.3(b)(2)(iii) (providing that agency procedures shall identify those typical classes
of action that normally require EAs but not necessarily EISs).

89 See 40 C.F.R. §§ 1501.4(b), 1507.3(b)(2)(iii). An EA is briefer than an EIS, and its purpose is to determine
whether an EIS is required. Pursuant to CEQ’s regulations, an EA is a document that: (1) discusses the need for a
proposed action, the alternatives, and the environmental impacts of the proposed action and alternatives; (2) lists the
agencies and persons consulted; and (3) provides evidence and analysis for determining whether to prepare an
environmental impact statement or a finding of no significant impact (FONSI). See 40 C.F.R. § 1508.9. See also 40
C.F.R. § 1501.4(b).

" See 40 C.F.R. § 1508.13.

7140 C.F.R. § 1508.4. See 40 C.F.R. § 1507.3(b)(2)(ii); 47 C.F.R. §§ 1.1306, 1.1307.
240 C.FR. § 1508.4.

7 See Infrastructure NPRM, 28 FCC Red at 14247 para. 21.
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above, the Commission has found that none of its actions are of a type that ordinarily will have the
potential for a significant environmental impact, and therefore that no facility deployments automatically
require an EIS.” Sections 1.1307(a) and (b) of the Commission’s rules identify the environmentally
sensitive circumstances under which communications-facility deployments may significantly affect the
environment and require preparation of an EA.” Section 1.1307(a) includes facilities to be located in an
officially designated wilderness area, an officially designated wildlife preserve, or a flood plain. It also
includes facilities that may affect threatened or endangered species or their critical habitats, or are likely
to jeopardize proposed threatened or endangered species or destroy or adversely modify proposed critical
habitats; that may affect districts, sites, buildings, structures or objects that are listed, or eligible for
listing, in the National Register; that may affect Native American religious sites; that will involve
significant change in surface features (e.g., deforestation); or that will be located in residential
neighborhoods and will be equipped with high intensity white lights.” In addition, under Section
1.1307(b) a facility may have a significant environmental impact if it would cause human exposure to RF
emissions in excess of specified levels.”” For all of these proposed facilities identified in Sections
1.1307(a) and (b), unless they are identified in the Notes to Section 1.1306 as discussed below, applicants
must prepare and submit an EA that the Commission uses to determine whether the deployment would
result in a significant environmental impact. Sections 1.1307(c) and (d) also require the preparation of an
EA for a proposed facility otherwise categorically excluded from environmental processing under Section
1.1306 if the processing bureau, either on its own motion or in response to a public complaint, determines
that it may have a significant environmental impact.”

38. With respect to the third category described above, Section 1.1306 of the Commission’s
rules specifies those actions that are categorically excluded from environmental review.” Under Section
1.1306, wireless facility deployments, including deployments of new wireless towers, are categorically
excluded from review if they fall outside of the environmentally sensitive categories identified in Sections
1.1307(a) and (b). Further, Note 1 to Section 1.1306 (Note 1) clarifies that the requirement to file an EA
under Section 1.1307(a) generally does not apply to “the mounting of antenna(s) on an existing building
or antenna tower” or to the installation of wire or cable in an existing underground or aerial corridor, even
if an environmentally sensitive circumstance identified in Section 1.1307(a) is present.** More
specifically, Note 1 provides that mounting an antenna on an existing building or antenna tower is
categorically excluded under NEPA unless Section 1.1307(a)(4) applies (that is, if the proposed
installation may affect historic properties protected by Section 106) or if the proposed installation would
result in human exposure to RF emissions in excess of health and safety guidelines cited in Section
1.1307(b). Note 1 reflects a preference first articulated by the Commission in 1974, and codified into
Note 1 in 1986, that “[t]he use of existing buildings, towers or corridors is an environmentally desirable
alternative to the construction of new facilities and is encouraged.”

™ See 47 C.F.R. §1.1305.
> See 47 C.F.R. § 1.1307(a), (b).
76 See 47 C.F.R. § 1.1307(a).

7 See 47 C.F.R. § 1.1307(b). As noted above, the Commission has initiated a proceeding on RF emissions criteria,
and that proceeding is pending. See supra, n.36.

8 See 47 C.F.R. § 1.1307(c), (d).
" See 47 C.F.R. § 1.1306(a).
%047 C.ER. § 1.1306 Note 1.

81 1d. See, e. 2., Amendment of the Commission’s Environmental Rules, Order, 3 FCC Rcd 4986, 4986 para. 7
(1988) (1988 NEPA Order) (“The Commission has long held that the mounting of antennas on existing buildings or
antenna towers generally is environmentally preferable to the construction of a new facility, a preference which is
reflected in note 1.”); Implementation of the National Environmental Policy Act of 1969, Docket No. 19555, Report
and Order, 49 FCC 2d 1313, 1324 para. 27 (1974) (1974 NEPA Order). The Note 1 categorical exclusion for
(continued....)
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2. Antennas Mounted on Existing Buildings and Towers
a. Clarification of “Antenna”

39. Background. The Infrastructure NPRM sought comment on whether to provide expressly
that the categorical exclusion for the mounting of “antenna(s)” on buildings or towers also applies to the
equipment associated with the antenna, such as transceivers, converters, and power supplies.*” It also
sought comment on whether and how, in this context, the Commission should clarify what constitutes
associated equipment.*

40. Industry commenters argue that the categorical exclusion should be interpreted to include
associated equipment.** Verizon argues that if the exclusion does not encompass such equipment, then
our rules would require NEPA review for every collocation, and that this would vitiate the exclusion and
frustrate its intended purpose.*® Some municipal commenters express concerns about the proposed
clarification, however.*® Savannah opposes including any associated equipment under the NEPA
collocation categorical exclusion, asserting that it may have a greater environmental or historic
preservation impact than the antenna itself.®” Tempe argues that the categorical exclusion should not
extend to diesel generators because of their fumes, noise, and potential for spills.*

41. Discussion. Because the record confirms some uncertainty regarding the scope of the
Commission’s existing Note 1 categorical exclusion for the “mounting of antenna(s) on existing buildings
and antenna towers,” we take this opportunity to clarify the scope of the categorical exclusion.” We first
clarify that the term “antenna” as used in Note 1 encompasses all on-site equipment associated with the

(Continued from previous page)
collocations on existing buildings or towers was originally adopted in 1986. See Amendment of Environmental
Rules in Response to New Regulations Issued by the Council on Environmental Quality, Report and Order, GEN
Docket No. 79-163, 60 Rad. Reg. 2d 13 (1986) (1986 NEPA Order). 1t was modified in the /988 NEPA Order to
provide that such collocations are subject to Section 1.1307(a)(4) as well as to Section 1.1307(b). See 1988 NEPA
Order, 3 FCC Rced at 4986 para. 7.

82 Infrastructure NPRM, 28 FCC Red at 14254 para. 40.
8 See id.

8 See, e. g, AT&T Comments at 10 (arguing that Note 1 already extends to associated equipment and therefore
needs no amendment to do so); PCIA Comments at 17 (arguing as an “analogy” that associated equipment is
covered by the term “antenna” as used in the programmatic agreements governing the Commission’s historic
preservation review process); UTC Comments at 4 (supporting amendment to the exclusion so that it “expressly
covers” the associated equipment); Verizon Comments at 15-16 (arguing that Commission should change the phrase
“mounting of antenna(s)” to “mounting of antenna(s) and associated equipment,” or otherwise “make clear” that the
Note 1 exclusion applies to associated equipment).

% See Verizon Comments at 16. See also AT&T Comments at 10 (arguing that limiting the categorical exclusion to
antennas “would frustrate the purpose of the exemption, as it would exclude equipment, mountings, and other
components needed to operate the antennas”); Towerstream Comments at 31 (arguing that application of “stringent”
environmental requirements to “the other equipment necessary to operate these wireless technologies would not
provide effective relief”).

8 See, e. g., Letter from Edna Branch Jackson, Mayor, Savannah, Georgia, to Jane Jackson, FCC, WT Docket No.
13-238, filed April 8, 2014 (Savannah Ex Parte), at 2; San Antonio Reply Comments at 27; Tempe Comments at 5-
7. See also Alexandria et al. Comments at 4 (arguing that if Commission were to read Section 6409(a) of the
Spectrum Act to broadly preempt local review of modification requests that present environmental and historic
preservation concerns, then the Commission’s proposed actions on Note 1 would be inappropriate).

%7 See Savannah Ex Parte at 2; see also San Antonio Reply Comments at 27 (objecting to inclusion of associated
equipment because “many additional equipment deployments will be swept out of the reach of NEPA” as a result).

% See Tempe Comments at 5-7.

% We also amend the text of Note 1 to codify the clarification. See infra, App. B.
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antenna, including transceivers, cables, wiring, converters, power supplies, equipment cabinets and
shelters, and other comparable equipment. We conclude that this is the only logically consistent
interpretation of the term, as associated equipment is a standard part of such collocations, and the
antennas subject to NEPA review cannot operate without it.” Thus, interpreting the term “antenna” as
omitting associated equipment would eviscerate the categorical exclusion by requiring routine NEPA
review for nearly every collocation. Such an interpretation would therefore frustrate the categorical
exclusion’s purpose.”’ We also note that our interpretation of “antenna” in this context is consistent with
how the Commission has defined the term “antenna” in the comparable context of our process for
reviewing effects of proposed deployments on historic properties. Specifically, and as discussed in detail
in the next section, the Commission’s Section 106 historic preservation review is governed by two
programmatic agreements, and in both, the term “antenna” encompasses all associated equipment.”

42. Further, if associated equipment presented significant concerns, we would expect that
otherwise excluded collocations that included such equipment would, at some point over the past 40
years, have been subject to environmental objections or petitions to deny. We are unaware of any such
objections or petitions directed at backup generators or any other associated equipment, or of any past
EAs that found any significant environmental effect from such equipment.” Given this long history, we
find some commenters’ generalized assertions of a risk of environmental effects to be unpersuasive, and
we reaffirm that the collocations covered by Note 1, including the collocation of associated equipment
addressed by our clarification, will not individually or cumulatively have a significant effect on the
human environment.”

%0 See, e.g.,, AT&T Comments at 4, 10; Verizon Comments at 15-16.
o See, e.g.,, AT&T Comments at 10; Towerstream Comments at 31; see also 47 C.F.R. § 1.1306 Note 1.

%2 The first agreement, the 2001 Nationwide Programmatic Agreement for the Collocation of Wireless Antennas,
provides that most collocations of antennas on existing structures are excluded from routine historic preservation
review, with a few defined exceptions to address potentially problematic situations. See 47 C.F.R. Part 1, App. B,
Nationwide Programmatic Agreement for the Collocation of Wireless Antennas (Collocation Agreement). The
second, the 2005 Nationwide Programmatic Agreement Regarding the Section 106 National Historic Preservation
Act Review Process, establishes a detailed process for the review of the effects of proposed communications
facilities on historic properties. See 47 C.F.R. Part 1, App. C, Nationwide Programmatic Agreement Regarding the
Section 106 National Historic Preservation Act Review Process § II.A.1 (NPA) (defining “antenna” to include
associated equipment). While the Collocation Agreement does not define the term “antenna,” its use of the term
indicates that it necessarily encompasses the associated equipment. 47 C.F.R. Part 1, App. B, Nationwide
Programmatic Agreement for the Collocation of Wireless Antennas. For example, the Collocation Agreement
specifies that a collocation of an “antenna” on a tower constitutes a “substantial increase in the size of the tower” if
“[t]he mounting of the proposed antenna would involve the installation of more than the standard number of new
equipment cabinets for the technology involved.” Collocation Agreement § I.C(2). We note that this intuitive
interpretation of “antenna” in the context of wireless facility collocations is also reflected in certain local ordinances.
For example, Montgomery County, Maryland, recently adopted an amendment to its zoning ordinance to provide,
inter alia, that an “Antenna on Existing Structure includes related equipment.” Montgomery County, Maryland
Zoning Ordinance Section 59.3.5.14(C)(1). See Ordinance No.: 17-49, Zoning Text Amendment No.: 14-04,
“Concerning: Accessory Commercial Uses — Antennas,” adopted July 22, 2014, effective Oct. 30, 2014, available at
http://www.montgomerycountymd.gov/COUNCIL/Resources/Files/zta/2014/20140722 17-49.pdf.

% Cf. Nationwide Programmatic Agreement Regarding The Section 106 National Historic Preservation Act Review
Process, WT Docket No. 03-128, Report and Order, 20 FCC Red 1073, 1130 para. 158 (2004) (NPA Report and
Order) (“We are aware of no case, however, where noise from a communications facility generator has been found
to have an adverse effect on a historic property.”), aff’d, CTIA-The Wireless Ass’'nv. F.C.C., 466 F.3d 105 (D.C. Cir.
2006).

 While Alexandria ef al. submit a declaration from Joseph Monaco asserting that “[m]inor additions to existing
facilities could have significant effects even if only incremental to past disturbances,” see Alexandria ef al.
Comments, Attach. (Monaco Declaration), at 5, we find this position is inconsistent with the Commission’s finding
that the mounting of antennas on existing towers and buildings will not have significant effects, and with our
(continued....)
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43. Against this evidence, we find unpersuasive Tempe’s argument that the NEPA
categorical exclusion for collocation should not encompass backup generators in particular.” Tempe
argues that generators cause “fumes, noise, and the potential for exposure to hazardous substances if there
is a leak or a spill” and therefore “should not be allowed to be installed without the appropriate
oversight.””® To the extent Tempe raises concerns about noise from testing generators,”” we note that the
Commission has previously determined that maintenance and servicing of equipment do not constitute
Commission “undertakings” subject to the Section 106 historic preservation review process,” and that
courts have generally treated Federal actions under NEPA as closely analogous to Federal undertakings
under NHPA.” Thus, such maintenance procedures arguably do not constitute Federal actions subject to
environmental review under NEPA.'” In any case, the Wireless Telecommunications Bureau addressed
all of these potential impacts in its Final Programmatic Environmental Assessment for the Antenna
Structure Registration Program (PEA), and did not find any to be significant.'”’ Tempe’s own comments,

(Continued from previous page)
experience administering the NEPA process, in which a collocation has never been identified by the Commission or
the public to have caused a significant environmental effect. We further note that the proffered examples appear to
confuse consideration under our NEPA process with review under local process, which we do not address here. See,
e.g., Monaco Declaration at 7 (stating that “[r]Jemoving local discretion from the process of siting and design of
additions to existing structures could result in significant effects” with respect to an endangered species). To the
extent that rare circumstances exist where “even the smallest change could result in a significant effect, based on the
intrinsic sensitivity of a particular resource,” Monaco Declaration at 11, we conclude that such extraordinary
circumstances are appropriately addressed through Sections 1.1307(c) and (d), as necessary. Consistent with the
requirement under CEQ regulations that an agency that establishes categorical exclusions must also provide for
“extraordinary circumstances” under which an action that is normally categorically excluded may have a significant
environmental effect and therefore require further NEPA review, we reaffirm that under Sections 1.1307(c) and (d)
of our rules, if the relevant Bureau determines on its own motion or in response to a public objection that a proposed
deployment that falls under this categorical exclusion may have a significant environmental impact, it will require
the preparation of an EA. 47 C.F.R. § 1.1307(c), (d).

% We note that the National Park Service adopted a categorical exclusion for proposed tower construction in
Yellowstone National Park that included the installation of a backup generator based on a determination that the
action would result in “no or minor impacts.” See National Park Service, U.S. Department of the Interior,
Categorical Exclusion Form, PEPC Project Number 43426, Oct. 13, 2012, available at
http://parkplanning.nps.gov/document.cfm?parkID=111&projectID=43426&documentID=50144.

% Tempe Comments at 5-6.

97 See Tempe Reply Comments at 3.

% NPA Report and Order, 20 FCC Red at 1088 para. 39 (citing NPA § LB. (“Many changes to tower sites . . . are in
the nature of service or maintenance and are not federal undertakings. Thus, the Nationwide Agreement provides
explicitly that Undertakings do not include maintenance and servicing of equipment.”)).

% See, e.g., Karst Environmental Educ. and Protection, Inc. v. Environmental Protection Agency, 475 F.3d 1291,
1295-96 (D.C. Cir. 2007); Sac and Fox Nation of Missouri v. Norton, 240 F.3d 1250, 1263 (10th Cir. 2001).

1% Byt see 47 C.ER. § 1.131 1(b) (specifying that “[i]n the case of wilderness areas, wildlife preserves, or other like
areas, the [EA] shall discuss the effect of any continuing pattern of human intrusion into the area (e.g., necessitated
by the operation and maintenance of the facilities).”).

1% See Final Programmatic Environmental Assessment For the Antenna Structure Registration Program, Public
Notice, 2012 WL 871792 (WTB Mar. 13, 2012) (PEA), at 8 (“Several resources were determined to not be affected
by or to be affected negligibly by the No Action Alternative, Alternative 1, and the three options under Alternative
2. These resources include: geology, soils, farmlands, groundwater, coastal zones/barriers, designated wilderness
areas (which are already protected under FCC rules), air quality, noise, and land use.”), 38 (finding that all
considered options for registration of antenna structures taking into account emissions from backup generators,
would have negligible impact on air quality), id. (finding that registered antenna structures would create no long-
term differences in the frequency, magnitude, or duration of noise at the project site(s) and therefore all options “are
expected to have negligible impacts on noise”), 70 (finding that potential that a spill or leak from a fuel-burning
(continued....)
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moreover, confirm that backup generators are already subject to extensive local, State, and Federal
regulation, suggesting that further oversight from the Commission would not meaningfully augment
existing environmental safeguards. For example, as Tempe notes, local building and fire codes often
regulate the deployment of generators.'”” In addition, the Environmental Protection Agency and many
localities regulate emissions from and use of backup generators to alleviate environmental concerns,'”
and generators must comply with any applicable noise ordinances and laws as well.'™* In assessing
environmental effect, an agency may factor in an assumption that the action is performed in compliance
with other applicable regulatory requirements in the absence of a basis in the record beyond mere
speculation that the action threatens violations of such requirements.'” Tempe’s comments support our
conclusion that such regulations applicable to backup generators address Tempe’s concerns.'” Further,

(Continued from previous page)
generator would occur is small, and the amount of fuel onsite would not be sufficient to cause widespread
contamination” and that, therefore, “[s]pills or leaks would likely result in short-term negligible to minor adverse
impacts on surface water resources”).

192 See Tempe Comments at 6-7.

19 See Environmental Protection Agency, “Nonroad Diesel Engines,” available at
http://www.epa.gov/otag/nonroad-diesel.htm (noting that Environmental Protection Agency (EPA) has “adopted a
comprehensive national program to reduce emissions from non-road diesel engines by [systemically] integrating
engine and fuel controls”); see also Diesel Technology Forum, “Diesel at Work,” available at
http://www.dieselforum.org/diesel-at-work/power-generation (noting that “[d]iesel generators are covered by a wide
range of federal, state and local requirements regarding emissions performance and operating conditions”).

19 Cf. “City of Palo Alto, California, Staff Report 2393,” available at
http://paloaltocityca.igm2.com/Citizens/Detail LegiFile.aspx?Frame=&ID=2393&CssClass= (finding Palo Alto
DAS installation compliant with local noise ordinance). Moreover, any noise from such generators is unlikely to
have a significant effect on the environment, as they will be used only on the comparatively infrequent occasions
when power has been lost or during brief periodic testing. Cf. Gray Tower Environmental Assessment, available at
http://www.ntia.doc.gov/legacy/psic/MSCommNet%20PSIC%20EA %20report%20final.pdf (finding no significant
long-term noise impacts from generator as “use of the generator would be limited and would only occur during
equipment maintenance and testing as a backup for primary power equipment and during interruption of the primary
(grid) power supply™).

105 See, e.g., PEA, 2012 WL 871792, at *38 (assessing environmental impact of noise, the Wireless
Telecommunications Bureau concluded that, “because tower construction is a private activity that is subject to state
and local regulations, such as requirements to perform work during day-time business hours, the Bureau expects that
any short-term impacts to adjacent land uses and populations would be mitigated” and further that “[c]onstruction
workers also are required to comply with Occupational Safety and Health Administration noise regulations”);
National Telecommunications and Information Administration, “Finding of No Significant Impact for Proposed
Gray Tower,” available at http://www.ntia.doc.gov/legacy/psic/Gray%20Tower ME 09-01-11.pdf (approving Gray
Tower EA, which found no significant impact from tower that included generator in part because “Federal
regulations limit the use of backup generators to 500 hours per year”); Lone Tree Council v. U.S. Army Corp. of
Engineers, 2007 WL 1520904 (E.D. Mich. May 24, 2007) (upholding agency’s Finding of No Significant Impact,
where argument that its action might involve release of pollutant in violation of Clean Water Act certification was
nothing more than “speculation™). See also Sierra Club v. Van Antwerp, 661 F.3d 1147, 1155 (D.C. Cir. 2012)
(upholding agency’s FONSI, finding that agency reasonably found that past violation from similar action did not
“threaten” future violations where previous violation was result of error and “not a problem of design”); Audubon
Naturalist Society of the Central Atlantic States, Inc. v. U.S. Dept. of Transp., 524 F.Supp.2d 642 (D.Md. 2007)
(affirming Department of Transportation’s reliance in its environmental assessment on EPA standards regarding
emissions).

1% See Tempe Comments at 6-7.
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we find that cell sites with such generators will rarely if ever be grouped in sufficient proximity to present
a risk of cumulative effects.'”’

44. Accordingly, we find no reason to interpret “antenna” in the Note 1 NEPA collocation
categorical exclusion to omit backup generators or other kinds of backup power equipment. Rather, as
discussed above, we find that the term “antenna” as used in the categorical exclusion should be
interpreted to encompass the on-site equipment associated with the antenna, including backup power
sources. Further, the need for such power sources at tower sites is largely undisputed, as backup power is
critical for continued service in the event of natural disasters or other power disruptions—times when the
need and demand for such service is often at its greatest.'” We therefore amend Note 1 to clarify that the
categorical exclusion encompasses equipment associated with the antenna, including the critical
component of backup power.

45. Finally, we note once again that Sections 1.1306(b)(1)-(3) and 1.1307(c) and (d) of our
rules provide for situations where environmental concerns are presented and, as called for by the
requirement that categorical exclusions include consideration of extraordinary circumstances, closer
scrutiny and potential additional environmental review are appropriate. Sections 1.1306(b)(1)-(3)
expressly cross reference the factors in Section 1.1307 that trigger the need for an EA. Further, under
Sections 1.1307(c) and (d) of our rules, even otherwise categorically excluded applications are subject to
environmental review if the bureau responsible for processing the application determines on its own
motion or in response to a public objection that the proposed deployment may have a significant
environmental impact for which an EA must be prepared.'” We conclude that individual cases presenting
extraordinary circumstances in which collocated generators or other associated equipment may have a
significant effect on the environment, including cases in which closely spaced generators may have a
significant cumulative effect or where the deployment of such generators would violate local codes in a
manner that raises environmental concerns, will be adequately addressed through these provisions.'"”

b. Antennas Mounted in the Interior of Buildings

46. Background. The Infrastructure NPRM also sought comment on whether the
Commission should clarify that the existing NEPA categorical exclusion for mounting antennas on
buildings applies not only to installations on rooftops and facades but also to installations in the interior of
buildings.'"" As noted above, interior placements play an increasingly important role in providing access
to wireless networks from inside buildings and other indoor environments.

47. No commenters oppose the proposed clarification, although Tempe objects to any
categorical exclusion that would allow a diesel generator inside an existing building or other structure
based on concerns about fumes, noise, and the potential for exposure to hazardous substances if there is a
leak or a spill.""? Industry commenters support the clarification, arguing that no special environmental

17 See, e.g., American Tower Corporation, Generator Site List, available at
http://www.americantower.com/Assets/uploads/files/Excel/Variable-related/Americantower_backup-power_site-
list.xls.

1% See Improving 9-1-1 Reliability; Reliability and Continuity of Communications Networks, Including Broadband
Technologies, PS Docket Nos. 13-75, 11-60, Notice of Proposed Rulemaking, 28 FCC Rcd 3414 (2013) (seeking
comment on approaches to ensure the reliability and resiliency of the communications infrastructure necessary to
ensure continued availability of the Nation’s 9-1-1 system, particularly during times of major disaster).

19 See 47 C.F.R. § 1.1307(c), (d).

"9 Cf. NPA Report and Order, 20 FCC Red at 1130 para. 158 (finding that reliance on public complaint is best
approach to address “unusual case” of a generator having an adverse impact on historic properties).

" See Infrastructure NPRM, 28 FCC Red at 14254 para. 41.

12 See Tempe Comments at 6.
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effects arise from collocations in the interior of buildings as opposed to collocations on the exterior.'"®
Towerstream argues that this clarification is necessary to advance the goal of facilitating DAS and small-
cell deployments that often operate inside buildings.'* AT&T argues that, “regardless of the manner or
location of antenna placements on an existing structure, collocations meet the goals of the” categorical
exclusion—namely, encouraging collocations and minimizing new tower construction.'"

48. Discussion. We adopt the proposal and clarify that the existing NEPA categorical
exclusion for mounting antennas “on” existing buildings applies to installations in the interior of existing
buildings.'"® An antenna mounted on a surface inside a building is as much “on” the building as an
antenna mounted on a surface on the exterior, and we find nothing in the language of the categorical
exclusion, in the adopting order, or in the current record supporting a distinction between collocations on
the exterior or in the interior that would limit the scope of the categorical exclusion to exterior
collocations.'"” To the contrary, it is even more likely that indoor installations will have no significant
environmental effects in the environmentally sensitive areas in which proposed deployments would
generally trigger the need to prepare an EA, such as wilderness areas, wildlife preserves, and flood
plains.'"® Specifically, the existing Note 1 collocation categorical exclusion reflects a finding that
collocations do not individually or cumulatively have a significant effect on the human environment, even
if they would otherwise trigger the requirement of an EA under the criteria identified in Sections
1.1307(a)(1)-(3) and (5)-(8). We find that this conclusion applies equally or even more strongly to an
antenna deployed inside a building than to one on its exterior, since the building’s exterior structure
would serve as a buffer against any effects.'"” In addition, we note that FirstNet, the National
Telecommunications and Information Administration (NTIA), and other agencies have adopted
categorical exclusions covering internal modifications and equipment additions inside buildings and
structures. For example, in adopting categorical exclusions as part of its implementation of the
Broadband Technology Opportunities Program, NTIA noted that excluding interior modifications and
equipment additions reflects long-standing categorical exclusions and administrative records, including in
particular “the legacy categorical exclusions from the U.S. Department of Agriculture, U.S. Department
of Homeland Security, and the Federal Emergency Management Agency.”'” While a Federal agency
cannot apply another agency’s categorical exclusion to a proposed Federal action, it may substantiate a
categorical exclusion of its own based on another agency’s experience with a comparable categorical

13 See, e.g., UTC Comments at 4; WISPA Comments at 14.
14 See Towerstream Comments at 31.
115 See AT&T Comments 10.

"% In the Infrastructure NPRM, the Commission also sought comment on whether to codify this clarification by
amending Note 1. See Infrastructure NPRM, 28 FCC Rcd at 14255 para. 41 (seeking comment on whether to
“amend the first sentence of Note 1 to clarify that the collocation exclusion applies to installations in the interior of
buildings™).

17 See, e.g., AT&T Comments at 10; UTC Comments at 4; WISPA Comments at 14.
18 See, e.g., ACUTA Comments at 4.

9 For example, Section 1.1307(a)(2) normally requires an EA for facilities in wildlife preserves, 47 C.F.R.
§ 1.1307(a)(2), but under Note 1, this provision does not encompass collocations on buildings. We find it evident
that interior deployments have, if anything, less potential to impact such environments than exterior deployments.

120 Department of Commerce, National Telecommunications and Information Administration, National
Environmental Policy Act—Categorical Exclusions covering the Broadband Technology Opportunities Program
(BTOP), Docket No. 0906221081-91339-02, 74 Fed. Reg. 52456, 52458 (Oct. 13, 2009); see also Department of
Commerce, National Telecommunications and Information Administration, First Responder Network Authority,
National Environmental Policy Act Categorical Exclusions, Docket Number 131219999-4338-02, 79 Fed. Reg.
23945, 23949 (April 29, 2014) (similar).
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exclusion.'””’ This long-standing practice of numerous agencies that conduct comparable activities,
reflecting experience that confirms the propriety of the categorical exclusion, provides further support for
the conclusion that internal collocations will not individually or cumulatively have a significant effect on
the human environment.'” With respect to Tempe’s concern about generators being placed inside
buildings as the result of collocations, as noted above, we rely on local building, noise, and safety
regulations to address these concerns, and we anticipate that such regulations will almost always require
generators to be outside of any residential buildings where their use would present health or safety
concerns or else place very strict requirements on any placement in the interior.' For all of these
reasons, we find it appropriate to amend Note 1 to clarify that the Note 1 collocation categorical exclusion
applies to the mounting of antennas in the interior of buildings as well as the exterior.

49. We emphasize that the NEPA categorical exclusion we address here does not encompass
deployments that may significantly affect historic properties, nor does it cover the review required if
exposure to RF emissions would exceed specified levels.'”* Measures to promote efficiencies in Section
106 processing, including processing of certain interior deployments, are discussed in Section III.C
below.

c. Antennas Mounted on Other Structures

50. Background. The Commission also asked whether it should expand the Note 1
categorical exclusion, which currently extends to deployments on existing buildings or antenna towers, to
deployments on other existing structures, including but not limited to utility poles, water tanks, and road
signs.'” The Commission tentatively concluded that its prior determination that collocations on antenna
towers and buildings are individually and cumulatively unlikely to have significant environmental effects
applies equally to collocations on other structures.'* In addition, and in support of this conclusion, the
Commission noted that the NHPA Collocation Agreement and the NPA do not distinguish between
buildings and other non-tower structures in applying exclusions from Section 106 review.'?’

12! See Council On Environmental Quality, “Final Guidance for Federal Departments and Agencies on Establishing,
Applying, and Revising Categorical Exclusion under the National Environmental Policy Act,” 75 FR 75628, 75634
(Dec. 6, 2010).

122 See, e. g., First Responder Network Authority; National Environmental Policy Act Implementing Procedures and
Categorical Exclusions, 79 FR 639, 640 (Jan. 6, 2014) (drawing on NTIA exclusions after finding, inter alia, that its
projects are comparable and that, in the 100 cases where excluded projects were subject to review due to
extraordinary circumstances, NTIA had made a Finding of No Significant Impact in 99 cases and was still in the
process of reviewing one project).

'3 See, e.g., University of Colorado Boulder Fire and Life-Safety Group, “A Code Review for Emergency
Generators and Indoor Use of Portable Generators,” available at
http://www.colorado.edu/firelifesafety/sites/default/files/attached-files/EmergencyandindoorGenerators.pdf;
Norwall Power Systems, “Choosing a Location for Standby Home Generator Installation,” available at
http://www.norwall.com/blog/generator-information/locating-standby-home-generator-installation/; eHow, “Indoor
Emergency Generator Requirements,” available at http://www.ehow.com/list 7707300_indoor-emergency-
generator-requirements.html; David Gries, E-A-R Specialty Composites, “Noise Control Solutions for Standby
Power Generators,” available at http://www.earsc.com/pdfs/StandbyGeneratorsWhitePaper.pdf.

124 See 47 C.F.R. § 1.1307(b). Specifically, with regard to antennas that are deployed pursuant to the NEPA
collocation categorical exclusion, Note 1 provides: “Such antennas are subject to § 1.1307(b) of this part and require
EAs if their construction would result in human exposure to radiofrequency radiation in excess of the applicable
health and safety guidelines cited in § 1.1307(b) of this part.” 47 C.F.R. § 1.1306 Note 1. See also supra, n.36.

12 See Infrastructure NPRM, 28 FCC Red at 14253-54 paras. 37-39.
12 Id. at 14253 para. 38.

"7 Id. (citing Collocation Agreement § V, Collocation of Antennas on Buildings and Non-Tower Structures Outside
of Historic Districts).
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51. Industry commenters broadly support the proposal.'® They argue that collocations by
placement on existing structures other than towers and buildings are unlikely to have any greater
environmental effects than collocations on towers or buildings, and that facilitating such collocations will
speed deployment of broadband wireless facilities without impacting the environment.'” Mesquite also
supports the proposal, but other municipalities oppose it."** The municipalities in opposition (including
Mendham, Phoenix, Savannah, Tempe, High Point, West Palm Beach, and Coconut Creek) argue that the
categorical exclusion should not extend to collocations on water tanks in particular because of concerns
about water safety.””! Some, such as Tempe, express concern that collocations on road signs should not
be categorically excluded because they could distract drivers and affect vehicular safety.'*?

52. Discussion. We adopt the proposal to extend the categorical exclusion for collocations
on towers and buildings to collocations on other existing man-made structures.'*® After review of the
record, we conclude that deployments covered by this extension will not individually or cumulatively
have a significant impact on the human environment. Through this measure, we update the categorical
exclusion adopted as part of Note 1 in 1986 to reflect the modern development of wireless technologies
that can be collocated on a much broader range of existing structures. This measure will facilitate
collocations and speed deployment of wireless broadband to consumers without significantly affecting the
environment.'**

53. In finding that it is appropriate to broaden the categorical exclusion contained in Section
1.1306 Note 1 to apply to other structures, we rely in part on the Commission’s prior findings regarding
the environmental effects of collocations. In implementing NEPA requirements in 1974, for example, the
Commission found that mounting an antenna on an existing building or tower “has no significant
aesthetic effect and is environmentally preferable to the construction of a new tower, provided there is
compliance with radiation safety standards.”'* In revising its NEPA rules in 1986, the Commission
found that antennas mounted on towers and buildings are among those deployments that will normally
have no significant impact on the environment."** We note in particular that collocations will typically
add only marginal if any extra height to a structure, and that in 2011, in a proceeding addressing the

128 See, e.g., AT&T Comments at 4, 9; AT&T Reply Comments at 2, 4; PCIA Comments at 17; PCIA Reply
Comments at 8; Sprint Comments at 6; TIA Comments at 3; UTC Comments at 1-4; UTC Reply Comments at 2-3;
Verizon Comments at 4; WISPA Comments at 12-13; WISPA Reply Comments at 11.

129 See, e.g., Sprint Comments at 6; UTC Reply Comments at 2-3; Verizon Comments at 15-16; WISPA Comments
at 13.

B0 Compare Mesquite Comments at 1 with Mendham Comments at 4; Phoenix Comments at 3; Savannah Ex Parte
at 1.

B! See, e.g., High Point Comments at 2; Tempe Comments at 5 (expressing concerns about collocations on water
tanks as they are critical infrastructure); West Palm Beach Comments at 2 (stating that proposal is not objectionable
in concept but should not apply to water tank collocations); see also Coconut Creek Comments at 2 (same); Steel in
the Air Comments at 2 (same).

132 See Tempe Comments at 5.

13 We extend the categorical exclusion to other existing structures subject to the same limitations that apply to the
existing categorical exclusion. Namely, the categorical exclusion does not apply to review for effects on historic
properties nor to review for compliance with our RF exposure limits. Further, we retain authority under Sections
1.1307(c) and (d) of our rules to address individual cases where there may be significant environmental effects. See
47 C.F.R. §§ 1.1306(a), 1.1307(c), (d).

134 See, e.g., Improving Performance of Federal Permitting and Review of Infrastructure Projects, Exec. Order No.
13604, 77 Fed. Reg. 18887 (Mar. 22, 2012).

133 1974 NEPA Order, 49 FCC 2d at 1324 para. 27.

136 See 1986 NEPA Order, 60 Rad. Reg. 2d at 15 para. 6; Environmental Notification Order on Remand, 26 FCC
Red at 16708 para. 19.

27



Federal Communications Commission FCC 14-153

Commission’s NEPA requirements with respect to migratory birds, the Commission reaffirmed that
collocations on towers and buildings are unlikely to have environmental effects and thus such collocations
are categorically excluded from review for impact on birds."”’ Further, given that towers and buildings
are typically much taller than other man-made structures on which antennas will be collocated, we expect
that there will be even less potential for significant effects on birds from collocations on such other
structures.

54, In the Infrastructure NPRM, we tentatively concluded that the same determination
applies with regard to collocations on other structures such as utility poles and water towers."** Numerous
commenters support this determination,” and opponents offer no persuasive basis to distinguish the
environmental effects of collocations on antenna towers and buildings from the effects of collocations on
other existing structures. Indeed, in this regard, we note that buildings and towers, which are already
excluded under Note 1, are typically taller than structures such as utility poles and road signs."* While
some commenters raise concerns about possible water-tank contamination or driver distraction,"*' these
concerns do not present persuasive grounds to limit the categorical exclusion. Under Sections 1.1306(a)
and (b), collocations on structures such as water tanks and road signs are already categorically excluded
from the obligation to file an EA unless they occur in the environmentally sensitive circumstances
identified in Sections 1.1307(a) or (b) (such as in wildlife preserves or flood plains).'* Nothing in the
record leads us to find that collocations in such sensitive areas that currently require EAs present greater
risks of water tank contamination or driver distraction than collocations outside such areas.'®

55. We also find support for expanding this categorical exclusion for collocations in our
approach to historic preservation review and in other agencies’ approach to environmental review. We
note in particular that the exclusion from Section 106 review in the Collocation Agreement is not limited
to collocations on towers and buildings but also specifically includes collocations on other existing non-
tower structures.'** Further, the U.S. Fish and Wildlife Service has found collocations on existing non-

7 See Environmental Notification Order on Remand, 26 FCC Red at 16708 para. 19 & n.57.
8 See Infrastructure NPRM, 28 FCC Red at 14253 para. 38.

139 See, e. g., AT&T Comments at 4, 9; PCIA Comments at 17; Sprint Comments at 6; UTC Comments at 4; Verizon
Comments at 15-16; WISPA Comments at 13.

140 According to statistics published by the Florida Public Service Commission, the standard utility pole is 35 feet
tall, though poles can range from 20 to 100 feet tall. See Florida Public Service Commission, “What’s on a Utility
Pole?” available at http://www.psc.state.fl.us/consumers/utilitypole/en/AllUtilityPoleInfo.aspx. By contrast,
antenna structures, e.g., towers, must be registered if the tower is taller than 200 feet above ground level or may
interfere with the flight path of a nearby airport. See FCC, “Antenna Structure Registration (ASR) — Help,”
available at http://www.fcc.gov/help/antenna-structure-registration-asr-help.

4 See supra, n.131.

"2 Under the existing rules, actions not within the categories for which EAs are required under Sections 1.1307(a)
and (b) of the Commission’s rules “are deemed individually and cumulatively to have no significant effect on the
quality of the human environment and are categorically excluded from environmental processing . . . [e]xcept as
provided in Sections 1.1307(c) and (d).” 47 C.F.R. § 1.1306(a).

'3 For similar reasons, we are also not persuaded by Springfield’s argument that extending the categorical exclusion
to other structures without “qualifying delimitations for how DAS facilities are defined and where they may be
installed may have unacceptable impacts on historic and other sensitive neighborhoods.” Springfield Comments at
4. Springfield offers no argument to explain why the NEPA categorical exclusion for collocations on utility poles
should be more restrictive than the exclusion for collocations on buildings. Moreover, we note that the NEPA
categorical exclusion we address here does not exclude the proposed collocation from NHPA review for effects on
historic properties or historic districts.

14 See Collocation Agreement § I.A (defining “collocation” covered by the Agreement as “the mounting or

installation of an antenna on an existing tower, building or structure for the purpose of transmitting and/or receiving

[RF] signals for communications purposes”). We note that the phrase “for the purpose of transmitting and/or
(continued....)
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tower structures to be environmentally desirable with regard to impacts on birds, noting that they will in
virtually every circumstance have less impact than would construction of a new tower.'*

56. As the Commission noted in the Infrastructure NPRM, non-tower and non-building
structures are vitally important to the deployment of broadband and other services,'*® particularly via
DAS and small-cell facilities.'*” As we noted above, small facility deployments are increasing
dramatically, and they are typically located on utility poles or similar structures rather than on towers.'"*
Further, the Note 1 categorical exclusion reflects our long-held position that collocations are
environmentally desirable because they obviate the need for construction of new towers,'* and
broadening the category of excluded structures advances this policy. Considering that collocating on
these structures is necessary for broadband deployment, and in light of the environmental benefits of
encouraging collocation rather than the construction of new structures and our analysis above, we find
that extending the categorical exclusion to other structures advances the public interest and meets our
obligations under NEPA.

3. Categorical Exclusion of Deployments in Communications or Utilities
Rights-of-Way
57. Background. In the Infrastructure NPRM, the Commission sought comment on whether

to adopt a categorical exclusion for small facilities located in communications or utility rights-of-way."”

Noting that the NPA excludes wireless deployments (including deployments on new structures) from
routine Section 106 review when they are located in or near above-ground utility or telecommunications
rights-of-way, the Commission sought comment on whether to adopt a similar categorical exclusion from
routine NEPA review. Further, in the event it were to adopt such a categorical exclusion, the Commission
sought comment on whether to apply any of the conditions that are applicable under the NPA rights-of-
way exclusion, such as limiting it to facilities that do not constitute a substantial increase in size relative

(Continued from previous page)
receiving [RF] signals for communications purposes” is intended to modify “an antenna” rather than “an existing
tower, building or structure.” This is evident because, if the phrase were to modify “an existing tower, building or
structure,” then such buildings and structures would themselves qualify as towers under the definition of tower in
the Collocation Agreement, rendering “building or structure” redundant. Collocation Agreement § 1.B.

15 See, e. g., Recommendations to Avoid Adverse Impacts to Migratory Birds, Federally Listed Species and Other
Wildlife from Communications Towers and Antennae, Guidance prepared by the U.S. Fish and Wildlife Service,
available at http://www.dgif.virginia.gov/environmental-programs/files/USFWS-tower-recommendations.pdf, at 1
(“Collocate communication antennae and other equipment on existing structures whenever possible to avoid new
tower construction. Antennae have been mounted on rooftops; flagpoles; bell, cross, and clock towers; road signs;
silos; and water and power line towers. Where attachment to an existing non-tower structure is not feasible,
collocate antennae on existing communication towers.”).

14 See Infrastructure NPRM, 28 FCC Red at 14253 para. 38 & n.91 (citing Implementation of Section 224 of the
Act; A National Broadband Plan For Our Future, WC Docket No. 07-245, GN Docket No. 09-51, Report and Order
and Order on Reconsideration, 26 FCC Rcd 5240, 5241-42 (2011)).

7 1d. at 14253 para. 38, n.92 (citing, e.g., Letter from Tamara Preiss, Verizon, to Marlene H. Dortch, Secretary,
FCC, WC Docket No. 11-59, filed May 14, 2013; Letter from Colleen Thompson, AT&T, to Marlene H. Dortch,
Secretary, FCC, WC Docket No. 11-59, filed June 17, 2013)).

18 See, e.g., “the DAS forum: Distributed Antenna Systems (DAS) And Small Cell Technologies Distinguished,”
available at http://www.thedasforum.org/wp-content/uploads/2013/02/DAS-And-Small-Cell-Technologies-
Distinguished-2 4 13.pdf, at 3.

149 See 47 C.F.R. § 1.1306 Note 1 (“The use of existing buildings, towers or corridors is an environmentally
desirable alternative to the construction of new facilities and is encouraged.”); 1988 NEPA Order, 3 FCC Red 4986,
4986 para. 7 (citing 1974 NEPA Order, 49 FCC 2d at 1320, 1324).

10 See Infrastructure NPRM, 28 FCC Red at 14256-57 para. 50.
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to existing nearby structures in the right-of-way.'”' The Commission also sought comment on whether to
expand the categorical exclusion in Section 1.1306 Note 1, which currently covers “the installation of
aerial wire or cable over existing aerial corridors of prior or permitted use or the underground installation
of wire or cable along existing underground corridors of prior or permitted use, established by the
applicant or others.”** The Infrastructure NPRM sought comment on extending the categorical exclusion
to cover components of DAS or small-cell deployments, including new support structures, in such
corridors.'”

58. Industry commenters support the adoption of a categorical exclusion for installations in
the rights-of-way.">* WISPA recommends that we “adopt a categorical exclusion from routine NEPA
review for all communications facilities” in communications and utilities rights-of-way, with conditions
similar to the rights-of-way exclusion in the NPA.'* AT&T similarly recommends that we adopt a rights-
of-way NEPA categorical exclusion for all communications facilities, not just DAS and small-cell
installations, in or within 50 feet of rights-of-way, including new support structures of comparable size to
other structures in the right-of-way.'”® Some industry commenters also support a categorical exclusion for
installations in existing aerial or underground corridors."’

59. Eugene opposes any expansion of the current NEPA categorical exclusions."”® While not
generally objecting to a rights-of-way categorical exclusion, Tempe argues that we should “limit the
number of non-substantial increases in size over existing structures to only one,” and that all subsequent
increases in size should be subject to Section 106 review."® Tempe argues that “[m]ultiple incremental
increases could create a negative impact.”'® Coconut Creek indicates it is not opposed to exclusions in
existing aerial corridors, where infrastructure is attached to existing equipment, but expresses concern
with any exclusion of above-ground deployments where there is no existing above-ground
infrastructure.'®" Further, it asserts that installing new wireless infrastructure within rights-of-way may
cause hazards to pedestrian and vehicular traffic, and it notes that a “substantial increase in size” criterion
does not resolve this concern.'®

60. Discussion. We adopt a categorical exclusion for certain wireless facilities deployed in
above-ground utility and communications rights-of-way. We find that such deployments will not
individually or cumulatively have a significant effect on the environment. Given that DAS and small-cell
nodes are often deployed in communications and utilities rights-of-way, we conclude that the categorical

B,
3247 C.F.R. § 1.1306 Note 1.
133 See Infrastructure NPRM, 28 FCC Red at 14257 para. 51.

134 See, e. g., AT&T Comments at 6, 17-18; Joint Venture Comments at 4; Fibertech Comments at 10-11; PCIA
Comments at 18-19; WISPA Comments at 16.

155 See WISPA Comments at 16.
156 See AT&T Comments at 6, 17-18.

157 See, e.g., Fibertech Comments at 10-11 (supporting a categorical exclusion for DAS and small-cell installations
along “existing aerial and underground corridors (e.g., public rights-of-way and utility easements)”); PCIA
Comments at 18-19; WISPA Comments at 16. See also AT&T Comments at 17.

1% See Eugene Comments at 28-29.

' Tempe Comments at 9.

160 [d

1! See Coconut Creek Comments at 3.

%214,
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exclusion will significantly advance the deployment of such facilities in a manner that safeguards
environmental values.'®

61. Specifically, this categorical exclusion, which we incorporate into our rules as Note 4 to
Section 1.1306, covers construction of wireless facilities, including deployments on new or replacement
poles, only if: (1) the facility will be located in a right-of-way that is designated by a Federal, State, local,
or Tribal government for communications towers, above-ground utility transmission or distribution lines,
or any associated structures and equipment; (2) the right-of-way is in active use for such designated
purposes; and (3) the facility will not constitute a substantial increase in size over existing support
structures that are located in the right-of-way within the vicinity of the proposed construction.'®

62. Although the Commission sought comment, in the Infrastructure NPRM, on whether to
adopt a categorical exclusion that covered facilities also located within fifty feet of a communications or
utility right-of-way, similar to the exclusion from Section 106 review in Section IILE. of the NPA,'* we
limit our NEPA categorical exclusion to facilities deployed within existing communications and utility
rights-of-way. Industry commenters that support applying the categorical exclusion to deployments
within fifty feet of a right-of-way do not explain why the conclusion that deployments in the right-of-way
will not have a significant effect on the human environment also apply outside of a right-of-way.'® Such
ground would not necessarily be in active use for the designated purposes, and there could well be a
greater potential outside the right-of-way for visual impact or new or significant ground disturbance that
might have the potential for significant environmental effects. Finally, the record supports the conclusion
that a categorical exclusion limited to deployments within the rights-of-way will address most of the
deployments that would be covered by a categorical exclusion that also encompassed deployments
nearby. Sprint, for example, emphasizes that “many DAS and small cells will be attached to existing
structures and installed within utility rights-of-way corridors.”""’

63. For purposes of this categorical exclusion, we define a substantial increase in size in
similar fashion to how it is defined in the Collocation Agreement.'® Thus, a deployment would result in
a substantial increase in size if it would: (1) exceed the height of existing support structures that are

19 For example, the categorical exclusion addresses Crown Castle’s concern that the existing rules, which require
EAs for facilities located in 100-year flood plains, could result in the preparation of an EA for each new utility pole
installed in a 100-year flood plain to support the deployment of a DAS or small cell network, despite the facts that:
(1) the utility poles will be located within the previously disturbed public right-of-way; (ii) the same utility poles
would not require such environmental review if installed for another public utility purpose; and (iii) the placement of
utility poles within the right-of-way will not significantly impact the 100-year floodplain. According to Crown
Castle, “much of the area along the Gulf Coast and other coastal regions falls within 100-year flood plains,” and
deployment of DAS or small cell networks in coastal rural areas with little or no existing coverage could therefore
require individual EAs for hundreds of new utility poles in the right-of-way. See Crown Castle Comments at 3-4.
See also “the DAS forum: Distributed Antenna Systems (DAS) And Small Cell Technologies Distinguished,”
available at http://www.thedasforum.org/wp-content/uploads/2013/02/DAS-And-Small-Cell-Technologies-
Distinguished-2_4_13.pdf, at 6. We note that facilities subject to this categorical exclusion are still required to
undergo review for compliance with our RF exposure limits, and for effects on historic properties to the extent the
deployment is not excluded under the Collocation Agreement, the NPA, or the Section 106 exclusions adopted in
this Report and Order.

1% See NPA § IILE. The NPA imposes two additional conditions, that: (1) the facility would not be located within
the boundaries of a historic property, and (2) the applicant has successfully completed the process established in the
NPA for Tribal and Native Hawaiian Organization participation. These conditions are relevant to Section 106
review, not NEPA review, and there is no need to include them here.

195 See Infrastructure NPRM, 28 FCC Red at 14256-57 para. 50.
166 See, e.g., AT&T Comments at 6, 17-18.
17 Sprint Comments at 5 (emphasis added).

1% See Collocation Agreement § 1.C.
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located in the right-of-way within the vicinity of the proposed construction by more than 10% or twenty
feet, whichever is greater; (2) involve the installation of more than four new equipment cabinets or more
than one new equipment shelter; (3) add an appurtenance to the body of the structure that would protrude
from the edge of the structure more than twenty feet, or more than the width of the structure at the level of
the appurtenance, whichever is greater (except that the deployment may exceed this size limit if necessary
to shelter the antenna from inclement weather or to connect the antenna to the tower via cable); or (4)
involve excavation outside the current site, defined as the area that is within the boundaries of the leased
or owned property surrounding the deployment or that is in proximity to the structure and within the
boundaries of the utility easement on which the facility is to be deployed, whichever is more restrictive.

64. We note that we have found a similar test appropriate in other contexts, including under
our environmental rules. In particular, the first three criteria that we specify above to define the scope of
the NEPA rights-of-way categorical exclusion also define the scope of the rights-of-way exclusion from
historic preservation review under the NPA.'® Similarly, for purposes of Antenna Structure Registration,
we do not require environmental notice for a proposed tower replacement if, among other criteria, the
deployment will not cause a substantial increase in size under the first three criteria of the Collocation
Agreement, and there will be no construction or excavation more than 30 feet beyond the existing antenna
structure property.'” Further, given that the industry now has almost a decade of experience applying
this substantial increase test to construction in the rights-of-way under the NPA exclusion, and in light of
the efficiencies to be gained from using a similar test here, we find the Collocation Agreement test, as
modified here, to be appropriate in this context.

65. We conclude that facilities subject to this categorical exclusion will not have a significant
effect on the environment either individually or cumulatively, and that the categorical exclusion is
therefore appropriate. In the NPA Report and Order, the Commission found that excluding construction
in utilities or communications rights-of-way from historic preservation review was warranted because,
“[w]here such structures will be located near existing similar poles, . . . the likelihood of an incremental
adverse impact on historic properties is minimal.”"”" We find that the potential incremental impacts on
the environment are similarly minimal. Indeed, deploying these facilities should rarely involve more than
minimal new ground disturbance, given that constructing the existing facilities likely disturbed the ground
already and given the limitations on the size of any new poles. Moreover, any new pole will also cause
minimal visual effect because by definition comparable structures must already exist in the vicinity of the
new deployment in that right-of-way, and new poles covered by this categorical exclusion will not be
substantially larger.'”” Further, because such corridors are already employed for utility or

19 See NPA § IIL.E. We note that the NPA Report and Order, 20 FCC Red at 1098 paras. 63-64, in establishing a
substantial increase in size test for the partial exclusion from Section 106 review for deployments in the rights-of-
way, omitted the fourth prong of the Collocation Agreement’s test without explanation. The fourth prong provides
that a substantial increase in size occurs when the mounting of an antenna would involve excavation outside the
current tower site, defined as the current boundaries of the leased or owned property surrounding the tower or the
utility easement and any access or utility easements currently related to the site. See Collocation Agreement § 1.C.4.
Notwithstanding the omission of any excavation criteria from the rights-of-way exclusion in the NPA, we find that it
is appropriate to include a modified limitation on excavation for purposes of the NEPA rights-of-way categorical
exclusion. Our modified criterion reflects the fact that deployments in the rights-of-way will generally be deployed
not on “leased or owned property” but on an easement that constitutes the designated right-of-way, and our
conclusion that excavations that are in that right-of-way and in proximity to the structure, where the right-of-way is
already in active use for utility or communications purposes, will not have a significant effect on the human
environment.

170 See 47 C.F.R. § 17.4(c)(1)(iv); see also NPA § IIL.B (applying same test for exclusion of replacement towers
from Section 106 review).

"' NPA Report and Order, 20 FCC Rcd at 1098 para. 63.
172 See, e.g., AT&T Comments at 6, 17-18; Crown Castle Comments at 3-4.
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communications uses, and the new deployments will be comparable in size to such existing uses, these
additional uses are unlikely to trigger new NEPA concerns. Any such concerns would have already been
addressed when such corridors were established, and the size of the deployments we categorically exclude
will not be substantial enough to raise the prospect of cumulative effects.

66. We also find support for these conclusions in the categorical exclusions adopted by other
agencies, including FirstNet. In establishing its own categorical exclusions, FirstNet noted as part of its
Administrative Record that its anticipated activities in constructing a nationwide public safety broadband
network would primarily include “the installation of cables, cell towers, antenna collocations, buildings,
and power units,” for example in connection with “Aerial Plant/Facilities,” “Towers,” “Collocations,”
“Power Units,” and “Wireless Telecommunications Facilit[ies.]”'”* It defined a “Wireless
Telecommunications Facility” as “[a]n installation that sends and/or receives radio frequency signals,
including directional, omni-directional, and parabolic antennas, structures, or towers (no more than 199
feet tall with no guy wires), to support receiving and/or transmitting devices, cabinets, equipment rooms,
accessory equipment, and other structures, and the land or structure on which they are all situated.”'”* To
address its NEPA obligations in connection with these activities, FirstNet adopted a number of categorical
exclusions, including a categorical exclusion for “[c]onstruction of wireless telecommunications facilities
involving no more than five acres (2 hectares) of physical disturbance at any single site.”'”> In adopting
this categorical exclusion, FirstNet found that it was “supported by long-standing categorical exclusions
and administrative records. In particular, these include categorical exclusions from the U.S. Department
of Commerce, U.S. Department of Agriculture, and U.S. Department of Energy.”'’®

67. We find that FirstNet’s anticipated activities encompass the construction of wireless
facilities and support structures in the rights-of-way, and are therefore comparable to the wireless facility
deployments we address here. Further, we note that the categorical exclusions adopted by FirstNet are
broader in scope than the categorical exclusion we adopt for facilities deployed within existing rights-of-
way.'”” We further note that several other agencies have found it appropriate to categorically exclude

other activities in existing rights-of-way unrelated to telecommunications.'”

68. We find that the categorical exclusion addresses some concerns raised by municipalities,
and we find that other concerns they raise are not relevant to the environmental review process. First, we
note that the categorical exclusion we adopt addresses Coconut Creek’s objection to above-ground
deployments in areas with no above-ground infrastructure because we limit it to rights-of-way in active
use for above-ground utility structures or communications towers. Second, concerns about hazards to
vehicular or pedestrian traffic are logically inapplicable.'” As we noted above in connection with

173 See Department of Commerce, National Telecommunications and Information Administration, First Responder
Network Authority, National Environmental Policy Act Categorical Exclusions, Docket Number 131219999-4338-
02, 79 Fed. Reg. 23945, 23946-47 (April 29, 2014) (FirstNet Categorical Exclusions).

174 Id
15 1d. at 23947.
176 1d. at 23949.

" Id. See also 7 C.F.R. § 1794.22(a)(2) (U.S. Department of Agriculture, Rural Utilities Services (RUS)
categorical exclusion of construction of buried and aerial telecommunications lines, cables, and related facilities).

'8 See, e.g., Environmental Impact and Related Procedures, 79 Fed. Reg. 2107 (Jan. 13, 2014) (establishing Federal
Highway Administration and Federal Transit Administration categorical exclusion for transportation projects within
existing operational rights-of-way); 36 C.F.R. § 1010.7(a)(36) (Presidio Trust categorical exclusion for
“[i]nstallation of underground utilities in previously disturbed areas having stable soils, or in an existing utility right-
of-way”). While these categorical exclusions do not apply to communications facilities, they reflect and are
consistent with the conclusion that ground-disturbing construction in a right-of-way that is in active use will
generally not have a significant effect on the human environment.

17 See Coconut Creek Comments at 3.
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deployments on structures other than communications towers and buildings, such concerns do not
currently warrant the submission of an EA. Rather, EAs are routinely required for deployments in
communications or utility rights-of-way only if they meet one of the criteria specified in Section
1.1307(a) or (b)."*® Deployments in the communications or utility rights-of-way have never been
identified in our rules as an environmentally sensitive category; indeed, the use of such rights-of-way for
antenna deployments is environmentally desirable as compared to deployments in other areas.'®' Finally,
we find it unnecessary to adopt Tempe’s proposed limitation, whether it is properly understood as a
proposal to categorically exclude only one non-substantial increase at a particular site or in the same
general vicinity, as such limitation has proven unnecessary in the context of historic preservation review.
Having concluded that wireless facility deployments in communications or utility rights-of-way have no
potentially significant environmental effects individually or cumulatively, we find no basis to limit the
number of times such a categorical exclusion is used either at a particular site or in the same general
vicinity. Indeed, the categorical exclusion encourages an environmentally responsible approach to
deployment given that, as Notes 1 and 4 make clear, the use of existing corridors “is an environmentally
desirable alternative to the construction of new facilities.”'® And, apart from environmental
considerations, it would be contrary to the public interest to unnecessarily limit the application of this
categorical exclusion.

69. We note that this categorical exclusion is separate from and in addition to the current
categorical exclusion in Note 1 for installation of wire and cable along existing aerial and underground
corridors."™ To the extent that commenters propose extending the Note 1 aerial and underground corridor
categorical exclusion to include components of telecommunications systems other than wires and cables,
we decline to do so."™ We find that the new Note 4 categorical exclusion we adopt for deployments in
communications or utilities rights-of-way will provide substantial and appropriate relief,' and that the
record in this proceeding does not justify a further expansion of the Note 1 categorical exclusion.'®
Further, the existing Note 1 categorical exclusion for wires and cables in underground and aerial corridors
is broader than the categorical exclusion for installations on existing buildings or antenna towers because
it is not limited by Section 1.1307(a)(4) (Section 106 review) or 1.1307(b) (RF emissions), while
collocations on existing buildings or towers are subject to these provisions."” We note that even parties
advocating an extension of the categorical exclusion for installation of wire and cable to additional
telecommunications components concede that the extension should not apply to review of RF emissions

180 See 47 C.F.R. § 1.1307(a), (b).

181 See 47 C.F.R. § 1.1306 Note 1 (“The use of existing . . . corridors is an environmentally desirable alternative to
the construction of new facilities and is encouraged.”).

182 Id.
183 Id.

1% See, e.g., Fibertech Comments at 10-11 (supporting a categorical exclusion for DAS and small cell installations
along existing aerial and underground corridors (e.g., public rights-of-way and utility easements)); Joint Venture
Comments at 4 (public rights-of-way); PCIA Comments at 18-19.

'8 Indeed, one commenter proposes an extension of the aerial and underground corridors categorical exclusion in a
manner that would create essentially the NEPA categorical exclusion we adopt today. See AT&T Comments at 6
(proposing extension to categorically exempt all facilities in or within 50 feet of a right-of-way, including new
support structures of comparable size to other structures in the right-of-way).

1% Fibertech treats the term “aerial or underground corridors” as encompassing “public rights-of-way.” Fibertech
Comments at i, 10-11. While such corridors will often run along public rights-of-way, the terms are not
synonymous, as aerial or underground corridors run horizontally only in an elevated or underground space, while
rights-of-way are not so limited. While one can deploy cable in an underground or aerial corridor, it is apparent that
a pole could not be so deployed.

187 See 47 C.F.R. § 1.1306 Note 1.
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exposure, as the existing categorical exclusion does.'® This distinction underscores that the existing
categorical exclusion of cables and wires in aerial and underground corridors is based on an analysis that
does not directly apply to other communications facilities.

C. NHPA Exclusions
1. Regulatory Background

70. Section 106 of NHPA requires Federal agencies to take into account the effects of their
“undertaking[s]” on historic properties included or eligible for inclusion in the National Register of
Historic Places (National Register)." NHPA does not require the Commission to engage in any
particular preservation activities; rather, Section 106 requires that the Commission consult the applicable
State Historic Preservation Officer (SHPO) or Tribal Historic Preservation Officer (THPO) and ACHP,
and consider the impacts of its proposed undertakings.'”® Similar to a “Federal action” in the NEPA
context, an “undertaking” for purposes of Section 106 includes, among other things, projects, activities, or
programs that “requir[e] a Federal permit, license, or approval.”"”’ The Commission has generally
interpreted the scope of its Federal undertakings under NHPA as coextensive with its Federal actions
under NEPA.'”

71.  NHPA charges ACHP with promulgating rules to govern the Section 106 process.'”
ACHP’s rules generally specify the process under which Federal agencies perform their historic
preservation reviews.'”* Section 800.3 of ACHP’s rules, entitled “Initiation of the section 106 process,”
provides that the agency official shall first “determine whether the proposed Federal action is an
undertaking . . . and, if so, whether it is a type of activity that has the potential to cause effects on historic
properties.”"” Section 800.3(a)(1) specifies that “[i]f the undertaking is a type of activity that does not
have the potential to cause effects on historic properties, assuming such historic properties were present,
the agency official has no further obligations under section 106 or this part.”'*® Agencies rely upon this
regulatory process to establish that certain types of activities are excluded from Section 106 review."”’

72. This is not the only mechanism under ACHP’s rules for establishing deviations from
ACHP’s routine Section 106 procedures, however. Section 800.14 of ACHP’s rules provides for several
types of “program alternatives” by which Federal agencies, in consultation with ACHP and other
stakeholders in the historic preservation process, may develop alternative Section 106 procedures tailored

188 See, e.g., AAR Comments at 13; Fibertech Comments at 11.
1816 U.S.C. § 470f.

190 See, e.g., Davis v. Latschar, 202 F.3d 359, 370 (D.C. Cir. 2000).
Y116 U.S.C. § 470w(7).

192 See, e.g., NPA Report and Order, 20 FCC Red at 1083-84 paras. 25-28. Courts also generally treat similarly
“Federal actions” under NEPA and “Federal undertakings” under NHPA. See, e.g., Karst Environmental Educ. and
Protection, Inc. v. Environmental Protection Agency, 475 F.3d 1291, 1295-96 (D.C. Cir. 2007); Sac and Fox Nation
of Missouri v. Norton, 240 F.3d 1250, 1263 (10th Cir. 2001).

19 See 16 U.S.C. § 470s (“The Council is authorized to promulgate such rules and regulations as it deems necessary
to govern the implementation of section 470f of this title in its entirety.”).

1 See 36 C.F.R. Part 800.

19336 C.F.R. § 800.3(a).

%36 C.F.R. § 800.3(a)(1).

Y7 See, e.g., Save Our Heritage, Inc. v. F.A.A., 269 F.3d 49 (1st Cir. 2001).
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to their particular programs and undertakings.'” For example, an agency, ACHP, and the relevant
SHPO/THPO or, if nationwide, the National Conference of State Historic Preservation Officers
(NCSHPO) may “negotiate a programmatic agreement to govern the implementation of a particular
program or the resolution of adverse effects from certain complex project situations or multiple
undertakings.”"” Compliance with the procedures set forth in an approved programmatic agreement
satisfies the Federal agency’s Section 106 responsibilities for individual undertakings covered by the
agreement.*”

73. To fulfill its responsibilities under Section 106, the Commission has incorporated the
requirements of NHPA into its environmental rules.®' Specifically, if a proposed facility has the potential
to affect properties listed in or eligible for listing in the National Register, Section 1.1307(a)(4) requires
the applicant to submit an EA prior to construction.”® Section 1.1307(a)(4) directs licensees and
applicants, when determining whether a proposed action may affect historic properties, to follow the
procedures in ACHP’s rules as modified by the Collocation Agreement and the NPA, two programmatic
agreements that took effect in 2001 and 2005, respectively.””

74. The Collocation Agreement addresses historic preservation review for collocations on
existing towers, buildings, and other non-tower structures.*** Under the Collocation Agreement, most
antenna collocations on existing structures are excluded from routine historic preservation review, with a
few defined exceptions to address potentially problematic situations. Thus, in addition to excluding
collocations on towers, with certain limitations,”” the Collocation Agreement excludes collocations on
buildings or other non-tower structures outside of historic districts from routine Section 106 review
unless: (1) the structure is inside the boundary of a historic district, or it is within 250 feet of the boundary
of a historic district and the antenna is visible from ground level within the historic district; (2) the
structure is a designated National Historic Landmark or is listed in or eligible for listing in the National
Register; (3) the structure is over 45 years old; or (4) the proposed collocation is the subject of a pending
complaint alleging adverse effect on historic properties.**

%836 C.F.R. § 800.14; see also “Program Alternatives,” available at http://www.achp.gov/progalt/. Specifically,
Section 800.14 authorizes development of alternatives to the review procedures set forth in 36 C.F.R. Part 800,
Subpart B.

19936 C.F.R. § 800.14(b).
% See 36 C.F.R. § 800.14(b)(2)(iii).

2! See 47 C.F.R. § 1.1307(a)(4) (providing that applicants must submit an EA for proposed facilities that may affect
historic properties listed in or eligible to be listed in the National Register of Historic Places (National Register) and
must follow ACHP’s Section 106 procedures as modified and supplemented by the Collocation Agreement and the
NPA to ascertain whether their proposed facilities may affect historic properties).

22 1d. For a full discussion of our historic preservation rules and processes, see FCC, “Tower and Antenna Siting,”
available at http://wireless.fcc.gov/siting/npa/npa.html.

23 See 47 C.F.R. § 1.1307(a)(4).

204 See Collocation Agreement; Wireless Telecommunications Bureau Announces Execution of Programmatic
Agreement with Respect to Collocating Wireless Antennas on Existing Structures, Public Notice, 16 FCC Rcd 5574
(WTB 2001). The Collocation Agreement was codified under Section 1.1307(a)(4) as of the effective date of the
NPA. See NPA Report and Order, 20 FCC Rcd at 1134 paras. 168-169.

%5 See Collocation Agreement §§ I11LA, IV.A.
% Jd_ at § V (“Collocation Of Antennas On Buildings And Non-Tower Structures Outside Of Historic Districts™).
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75. The NPA establishes detailed procedures that are better tailored than ACHP’s general
rules for reviewing the effects caused by communications towers.?” In particular, the NPA establishes a
process for pre-construction consultation and initial review by the relevant SHPO or THPO and, if
necessary, subsequent Commission review of the proposed tower.””® The NPA also outlines procedures
for Tribal participation, public participation, identifying and evaluating historic properties within the area
of potential effects, and assessing effects on historic properties.

2. New Exclusions

76. Background. As noted above, the Collocation Agreement, while excluding most
collocations from Section 106 review, provides that collocations on existing buildings and other non-
tower structures that are over 45 years old are not excluded.”” This is the case even if the building or
non-tower structure itself has not been listed (or determined eligible for listing) on the National Register
and is not located in or near a historic district; the age of the structure alone is sufficient to trigger review.

77. In addition to seeking comment on whether the Commission should add an exclusion
from Section 106 review for DAS and small cells generally, the Infrastructure NPRM sought comment on
whether to expand the existing categorical exclusion for collocations to cover collocations on structures
subject to review solely because of the structure’s age—that is, to deployments that are more than 45
years old but that are not (1) inside the boundary of a historic district, or within 250 feet of the boundary
of a historic district; (2) located on a structure that is a designated National Historic Landmark or is listed
in or eligible for listing in the National Register; or (3) the subject of a pending complaint alleging
adverse effect on historic properties.”'’ The Infrastructure NPRM noted that, because utility poles are
maintained for long periods of time, many eventually fall out of the exclusion due to the 45-year
limitation.”"" It sought comment on whether to clarify or otherwise provide that the exclusion covers
collocations on utility poles over 45 years of age. It further sought comment on excluding collocations on
other categories of non-tower structures, such as street lamps or water towers, from the 45-year trigger for
review. The Commission also asked whether, alternatively, it should conclude that deployments of small
wireless facilities such as DAS or small cells do not qualify as Federal undertakings under NHPA.

78. Industry commenters support the exclusion of collocations on utility poles over 45 years
old where the age of the pole is the only reason for review.*'> WISPA states that there is no evidence that
utility poles possess any historic value or that collocations on such structures could result in adverse
effects to any historic value.”"” Verizon argues that we should apply such an exclusion to collocations on
both utility poles and other utility structures, including electric transmission structures.”'* Verizon asserts

7 See NPA; NPA Report and Order, 20 FCC Red at 1079 para. 15, 1080-81 para. 19. For an overview of the
history of and processes established by the NPA, see “Tower and Antenna Siting,” available at
http://wireless.fcc.gov/siting/npa/intro.html.

2% See NPA Report and Order, 20 FCC Red at 1127-30 paras. 149-57.
29 See Collocation Agreement § V.A.1.
219 See Infrastructure NPRM, 28 FCC Red at 14260-63 paras. 60-67.

11 1t also noted PCIA’s assertion that the percentage of utility poles that are 45 years or older is significant and
growing and that, as a consequence, collocations of small wireless facilities on utility poles will increasingly be
subject to review. See Infrastructure NPRM, 28 FCC Rcd at 14260 para. 60 (citing PCIA Mar. 19, 2013 Ex Parte,
Attach. (Dr. Amos J. Loveday, “DAS/Small Cells & Historic Preservation: An Analysis of the Impact of Historic
Preservation Rules on Distributed Antenna Systems and Small Cell Deployment,” Feb. 27, 2013, at 3 (Loveday
Report)).

212 See, e. g., AT&T Comments at 12; PCIA Comments at 21-22; UTC Comments at 8; WISPA Comments at iv, 17-
18.

213 See WISPA Comments at 18.

214 See Verizon Comments at 13.
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that a structure originally designed to host telegraph, telephone, or power equipment is likely to have
changed over time in any event (e.g., as utilities add equipment with the advent of new technologies), and
that these changes do not harm its historic characteristics, if any.*"

79. Some SHPOs do not oppose the exclusion and note that the addition of DAS facilities
and small cells to existing poles would not cause an adverse effect on historic properties, unless a pole is a
contributing element to the eligibility of a historic property.*'® Other localities and SHPOs state that the
exclusion is unnecessary as a practical matter because utility poles are generally not deemed historic.*"’
The Colorado SHPO, on the other hand, urges caution and argues that a blanket exemption for
collocations on “utility poles” could sweep in other structures that may be more problematic from a
historic preservation perspective, such as water tanks or clock towers.”’®* Some Tribal Nations support
exclusion from Section 106 review of certain installations with no potential to affect historic properties,
including those of cultural and religious significance to Tribal Nations.”"* One Tribal Nation argues,
however, that DAS systems may have an adverse visual effect on culturally important landscapes and
historic properties in the vicinity, and that their cumulative effects “may be significantly greater than
anticipated.”**°

80. In addition to supporting an exclusion for collocations on utility structures over 45 years
old, Verizon also proposes an exclusion for collocations on any building or other structure over 45 years
old if: (1) the antenna will be added in the same location as other antennas previously deployed; (2) the
height of the new antenna will not exceed the height of the existing antennas by more than three feet, or
the new antenna will not be visible from the ground regardless of the height increase; and (3) the new
antenna will comply with any requirements placed on the existing antennas by the State or local zoning
authority or as a result of any previous historic preservation review process.”' In a subsequently filed ex
parte letter, Verizon further clarifies its proposal by suggesting how to determine whether the new
antenna is in the “same location” as an existing antenna.””

215 See Verizon Comments at 14.

216 See., e.g., AHPP Comments at 2 (asserting that placement of DAS on utility poles will not cause adverse effects
even in historic districts except where the pole is a contributing element to a historic property or district); CAOHP
Comments at 2 (recommending exemption of collocations on utility poles over 45 years of age from Section 106
review).

27 See, e.g., OHPO Comments at 1.
218 COSHPO Comments at 2.

219 See Letter from Cynthia Stacy, Peoria Tribe of Indians of Oklahoma, WT Docket No. 13-238, filed Sept. 5, 2014,
at 1 (supporting the proposal “to exclude certain additional installations from Section 106 review depending on the
location and the size of the equipment at issue and the need for any new excavation” and indicating that changes
targeted at installations with no potential to affect historic properties will “help to streamline consultation so that our
limited time and resources can be wisely spent.”); Letter from Franklin Dancy, Tribal Council of the Morongo Band
of Mission Indians, WT Docket No. 13-238, filed Aug. 29, 2014, at 1 (indicating no concerns with proposed Section
106 changes in light of its view that “any impact that could potentially occur from telecommunications projects
involving the replacement and/or collocation or addition of new equipment/antennas on existing facilities has
already occurred and no further impacts will occur” but arguing that it should retain the right to review projects “that
extend beyond or otherwise exceed a previously impacted project site or that could be considered a new project”).

220 See Letter from Kassandra Rippee, Coquille Indian Tribe, WT Docket No. 13-238, filed Oct. 10, 2014, at 1.
22! See Verizon Comments at 18.

2 See Letter from Tamara Preiss, Verizon, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 13-238, filed
July 14, 2014 (Verizon July 14, 2014 Ex Parte), at 1-2. Verizon suggests that we define the same location as
follows. For rooftop antennas, the new antenna must also be mounted on the roof, and the center point of the new
antenna must be no more than 10 feet from the center point of the outermost existing antenna(s). For antennas
mounted on the facade or facades of a building, the new antenna must be mounted on the same facade or facades,
(continued....)
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81. Verizon asserts that its proposal would remove obstacles to wireless broadband facility
siting without adversely affecting any historic property. According to Verizon, even if the structure itself
is historic, the effect of adding antennas of a similar size to equipment that already exists at the same
location on the structure will not be different than the effects, if any, already created by the existing
facilities. Similarly, it adds, if the facilities to be added are visible from a nearby historic district, they
would not have an additional visual effect on the historic district beyond any effects created by the
existing antennas.””

82. AT&T, Sprint, and PCIA support Verizon’s proposal.”** AT&T states that adopting this
limited exclusion would remove unnecessary obstacles to wireless broadband facility siting without
adversely affecting any historic property. AT&T also states that this proposal would afford significant
relief because the vast majority of AT&T’s LTE deployments involve adding antennas to structures that
already support wireless facilities.””

83. As an alternative to adopting an exclusion in this rulemaking, PCIA asks us to determine
that DAS and small-cell deployments are not “undertakings.””*® PCIA states that the Federal government
does not assist in funding DAS and small-cell deployments, issue licenses or approvals for them, or
provide other assistance related to them.”’ Notwithstanding these arguments, PCIA asserts that excluding
these facilities from review would be less time-consuming and complex than finding them not to be
undertakings.””® AT&T agrees with PCIA that an exclusion from review is the preferable course over a
finding that such facility deployments are not undertakings.” UTC argues that the Commission may find
that small-cell and DAS deployments are not undertakings because they “are less intrusive than traditional
macro sites” and based on other unspecified differences from macrocells.*® Localities and SHPOs
oppose a determination that DAS and small-cell deployments are not undertakings, based on FCC

(Continued from previous page)
with a center point no more than 10 feet from the center point of the existing antenna(s). Alternatively, new
antennas may be mounted anywhere on the same roof or facade(s), as the case may be, so long as they are not
significantly more visible from ground level. Under Verizon’s proposal, satisfying either alternative would satisfy
the same location criterion. See id.

22 See Verizon Comments at 18-19.

224 See AT&T Reply Comments at 8; CTIA Reply Comments at 11-12; PCIA Reply Comments at ii, 12-13; Sprint
Reply Comments at 4.

25 See AT&T Reply Comments at 8-9.
226 pCIA Comments at i, 15-17.

7 See PCIA Comments at 16.

8 See id.

* See AT&T Comments at 13-14 (asserting that adoption of an exclusion under Section 800.3(a)(1) is more
efficient and timely than a finding that covered deployments are not undertakings).

20 See UTC Comments at 8-9.
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precedent as well as the assertion that such installations can affect historic properties.”>' NCSHPO notes
the Commission’s history of finding that the installation of an antenna is an undertaking.””

&4. Discussion. As an initial matter, we find no basis to hold categorically that small
wireless facilities such as DAS and small cells are not Commission undertakings. As the Commission
discussed in the Infrastructure NPRM, Section 319 of the Communications Act gives us authority to
regulate and require preconstruction approval for the construction of any facility for which a license is
required, which in turn extends to any “apparatus for the transmission of energy, or communications, or
signals by radio.””* Further, while the Commission has generally waived the requirement of
preconstruction approval for geographic-area licensees, as permitted by Section 319(d), the Commission
has also retained authority under Section 1.1312 of the Commission’s rules to review the environmental
effects of all “facilities,” including their effects on historic properties.””* The Commission has found,
given this retained approval authority, that macrocell deployments, including both new tower sites and
collocations, are appropriately classified as Federal undertakings, a conclusion affirmed by the United
States Court of Appeals for the District of Columbia.”® While PCIA argues that small facilities could be
distinguished, it does not identify any characteristic of such deployments that logically removes them
from the analysis applicable to other facilities.”** Others argue in conclusory fashion that the size of these
facilities is a distinguishing factor without explaining how smaller facilities deployments cease to be
undertakings simply because of their size.”*” We note, however, that ACHP’s rules clearly contemplate
that the determination of whether a proposed Federal action is an undertaking is separate from the
determination of whether that action is the type that could have effects on historic properties.””® Thus, the
extent of any potential effects is not relevant to determining whether any agency action constitutes a

3! See, e.g., AHPP Comments at 1 (arguing that installation of DAS and small-cell facilities is an undertaking);
CAOHP Comments at 1 (asserting that “[t]he deployment of a DAS or other small cell system is an Undertaking
pursuant to 36 CFR part 800.16(y)” (emphasis in original)); Des Moines Comments at 4-5; Minneapolis Comments
at 14 (arguing that DAS and small cells are “undertakings” that “have the potential to cause effects on historic
properties”); OHPO Comments at 2 (arguing that a finding that DAS and small-cell deployments are not
undertakings would be contrary to longstanding FCC precedent, and the advancement of technology does not
change the fact that the installation of cell equipment may affect historic properties).

2 See NCSHPO Comments at 1 (arguing that, given the Commission’s past acceptance that installations of
antennas, cell towers, and other types of facilities using various technologies are undertakings, and given the number
of variables to consider depending on the method of installation, it is impossible to support a determination that
DAS installations are not undertakings).

23 47U.S.C. §§ 301, 319. We note that DAS nodes and small cells transmit the signals of Commission licensees in
technically the same manner as traditional macrocells.

3447 CFR.§1.1312.

3 See NPA Report and Order, 20 FCC Red at 1083 para. 24 (finding that “our existing policies treating tower
construction as an undertaking under the NHPA reflect a permissible interpretation of the Commission’s authority
under Section 319(d) of the Act to issue construction permits for radio towers”); CTIA—The Wireless Ass 'n, 466
F.3d at 114-15. See also NPA § 1.C (providing that “[t]his Agreement does apply to collocations that are not exempt
from Section 106 review under the Collocation Agreement”).

236 See PCIA Comments at 15-17.
7 See, e.g.,, UTC Comments at 8-9.

238 See 36 C.F.R. § 800.3(a) (providing that agency official first determines whether the activity is an undertaking
and “if so, whether it is a type of activity that has the potential to cause effects on historic properties”); 36 C.F.R. §
800.16(y) (“Undertaking means a project, activity, or program funded in whole or in part under the direct or indirect
jurisdiction of a Federal agency, including those carried out by or on behalf of a Federal agency; those carried out
with Federal financial assistance; and those requiring a Federal permit, license or approval.”).
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Federal undertaking.”” Based on the record before us, we accordingly decline to find that DAS and
small-cell deployments are not undertakings for purposes of Section 106 review.**’

85. Having determined that DAS and small cell deployments constitute Federal undertakings
subject to Section 106, we consider our authority based on Section 800.3(a)(1) of ACHP’s rules to
exclude such small facility deployments from Section 106 review. It is clear under the terms of Section
800.3(a)(1) that a Federal agency may determine that an undertaking is a type of activity that does not
have the potential to cause effects to historic properties, assuming historic properties were present, in
which case, “the agency has no further obligations under section 106 or this part [36 Part 800, Subpart
Bl.”

86. The commenters that propose a general exclusion for DAS and small cell deployments
assert that under any circumstances, such deployments have the potential for at most minimal effects, but
they do not provide evidence to support such a broad conclusion.**' Moreover, several commenters,
including several SHPOs, express concerns that such deployments do have the potential for effects in
some cases.”” Accordingly, we cannot find on this record that DAS and small-cell facilities qualify for a
general exclusion, and we therefore conclude, after consideration of the record, that any broad exclusion
of such facilities must be implemented at this time through the development of a “program alternative” as
defined under ACHP’s rules.”” We are committed, however, to making deployment processes as
efficient as possible without undermining the values that Section 106 protects. As noted above,
Commission staff are working on a program alternative that, through consultation with stakeholders, will
ensure thorough consideration of all applicable interests, and will culminate in a system that eliminates
additional bureaucratic processes for small facilities to the greatest extent possible consistent with the
purpose and requirements of Section 106.

87. We further conclude, however, that it is in the public interest to immediately adopt
targeted exclusions from our Section 106 review process that will apply to small facilities (and in some
instances larger antennas) in many circumstances and thereby substantially advance the goal of facilities
deployment. As noted above, we may exclude activities from Section 106 review upon determining that
they have no potential to cause effects to historic properties, assuming such properties are present.** As
discussed in detail below, we find two targeted circumstances that meet this test, one applicable to utility

239 See 16 U.S.C. § 470w(7)(C) (defining undertaking to include a project or activity under the jurisdiction of a
Federal agency “requiring a Federal permit license, or approval”).

240 See, e.g., supra, nn.231, 232.

! See, e. g., Crown Castle Comments at 3; Fibertech Comments at 25; PCIA Comments at 7, 9-10; Sprint
Comments at 6; UTC Comments at 5; Verizon Comments at 13.

2 See, e.g., AHPP Comments at 1-2; COSHPO Comments at 1-2; NCSHPO Comments at 1.

% Similarly, we do not, at this time, take action on certain other proposals on which the Commission sought
comment in the Infrastructure NPRM, including whether to expand the current Section 106 exclusion for poles in
communications or utilities rights-of-way to encompass such rights-of-way even where they are designated historic
districts, and whether to provide an exclusion for replacements of some or all non-tower structures. See
Infrastructure NPRM, 28 FCC Rcd at 14261-62 paras. 62-63. We also note that the Infrastructure NPRM sought
comment on whether the Commission should develop a process that would enable more efficient review under
Section 106, such as by defining circumstances in which individual communication nodes (e.g., the separate antenna
nodes of a single DAS deployment) can be grouped together and reviewed as a single undertaking. Id. at 14262
para. 64. Various parties have indicated support for this proposal, see, e.g., AHPP Comments at 1; Mendham
Comments at 4; Minneapolis Comments at 14, but none has suggested how to implement it. We will consider these
options further in the context of our efforts to develop a program alternative.

36 C.F.R. § 800.3(a)(1); see, e.g., Save Our Heritage, Inc. v. F.A.4., 269 F.3d 49, 62 (1st Cir. 2001);
Preservation Society of Charleston v. U.S. Army Corp. of Engineers, 2013 WL 6488282, at *4 (D.S.C. Sept. 18,
2013).
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structures and the other to buildings and any other non-tower structures. Pursuant to these findings we
establish two exclusions.

88. First, we exclude collocations on existing utility structures, including utility poles and
electric transmission towers, to the extent they are not already excluded in the Collocation Agreement, if:
(1) the collocated antenna and associated equipment, when measured together with any other wireless
deployment on the same structure, meet specified size limitations; and (2) the collocation will involve no
new ground disturbance. Second, we exclude collocations on a building or other non-tower structure, to
the extent they are not already excluded in the Collocation Agreement, if: (1) there is an existing antenna
on the building or other structure; (2) certain requirements of proximity to the existing antenna are met,
depending on the visibility and size of the new deployment; (3) the new antenna will comply with all
zoning conditions and historic preservation conditions on existing antennas that directly mitigate or
prevent effects, such as camouflage or concealment requirements; and (4) the deployment will involve no
new ground disturbance. With respect to both of these categories—utility structures and other non-tower
structures—we extend the exclusion only to deployments that are not (1) inside the boundary of a historic
district, or within 250 feet of the boundary of a historic district; (2) located on a structure that is a
designated National Historic Landmark or is listed in or eligible for listing in the National Register; or (3)
the subject of a pending complaint alleging adverse effect on historic properties. In other words, these
exclusions address collocations on utility structures and other non-tower structures where historic
preservation review would otherwise be required under existing rules only because the structures are more
than 45 years old. Our action here is consistent with our determination in the NPA to apply a categorical
exclusion based upon a structure’s proximity to a property listed in or eligible to be listed in the National
Register rather than whether a structure is over 45 years old regardless of eligibility.**® In our analysis
below, consistent with Section 800.3(a)(1), we find collocations meeting the conditions stated above have
no potential to affect historic properties even if such properties are present. We nevertheless find it
appropriate to limit the adopted exclusions as described above. Given the sensitivities articulated in the
record, particularly those from NCSHPO and other individual commenting SHPOs, regarding
deployments in historic districts or on historic properties, we conclude that any broader exclusions require
additional consultation and consideration, and are more appropriately addressed and developed through
the program alternative process that Commission staff have already begun.**

89. While these exclusions will expedite small wireless facilities deployments in many cases,
we reiterate that the measures discussed below are only initial steps. These measures will tailor and
substantially improve our Section 106 review process for small wireless facilities. We note again that
there is room for additional improvement in this area, and we are committed to relieving all stakeholders
of unnecessary and nonproductive obligations. Therefore, Commission staff have engaged in discussions
about broader reforms, and we expect that an ACHP-approved program alternative for Section 106 review
will be concluded between 18 and 24 months after the release of this Report and Order.

a. Collocations on Utility Structures

90. Pursuant to Section 800.3(a)(1) of ACHP’s rules, we find that antennas mounted on
existing utility structures have no potential for effects on historic properties, assuming such properties are
present, where the deployment meets the following conditions: (1) the antenna and any associated
equipment, when measured together with any other wireless deployments on the same structure, meets
specified size limitations; and (2) the deployment will involve no new ground disturbance.

5 See NPA.IIL.D; NPA Report and Order, 20 FCC Red at 1094 para. 56 (reasoning that the exclusion’s
applicability should depend on whether the property or a property within 500 feet is listed in or eligible to be listed
in the National Register rather than the age of the property or of nearby properties regardless of eligibility).

* See, e.g., AHPP Comments at 1-2; CASHPO Comments at 2; COSHPO Comments at 1-2; NCSHPO Comments
at 1. See also DC Comments at 24-26 (opposing general exclusion of DAS and small cell deployments but
indicating that “the DC State Historic Preservation Office . . . would not need to review installations on sites that
have not been listed in or determined eligible for listing in the National Register”).
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Notwithstanding this finding of no potential for effects even assuming historic properties are present, we
limit this exclusion (as described above) in light of the particular sensitivities related to historic properties
and districts. Accordingly, this exclusion does not apply to deployments that are (1) inside the boundary
of a historic district, or within 250 feet of the boundary of a historic district; (2) located on a structure that
is a designated National Historic Landmark or is listed in or eligible for listing in the National Register; or
(3) the subject of a pending complaint alleging adverse effect on historic properties. In other words, this
new targeted exclusion addresses collocations on utility structures where historic preservation review
would otherwise be required under existing rules only because the structures are more than 45 years old.

91. For purposes of this exclusion, we define utility structures as utility poles or electric
transmission towers in active use by a “utility” as defined in Section 224 of the Communications Act, but
not including light poles, lamp posts, and other structures whose primary purpose is to provide public
lighting. Utility structures are, by their nature, designed to hold a variety of electrical, communications,
or other equipment, and they already hold such equipment. Their inherent characteristic thus incorporates
the support of attachments, and their uses have continued to evolve with changes in technology since they
were first used in the mid-19th century for distribution of telegraph services.**’ Indeed, we note that
other, often larger facilities are added to utility structures without review. For example, deployments of
equipment supporting unlicensed wireless operations like Wi-Fi access occur without our Section 106
review in any case, as do installations of non-communication facilities such as municipal traffic
management equipment™ or power equipment such as electric distribution transformers.”” The addition
of DAS or small cell facilities to these structures is therefore fully consistent with their existing use. >

92. While the potential for effects from any deployments on utility structures is therefore
remote at most, we conclude that the additional conditions described above support a finding that there is
no such potential at all, assuming the presence of historic properties. First, we limit the size of equipment
covered by this exclusion. In doing so, we draw on a PCIA proposal, which includes separate specific
volumetric limits for antennas and for enclosures of associated equipment, but we modify the definition in
certain respects to meet the standard in ACHP’s rules that the undertaking must have no potential for
effects.”' Specifically, we provide that the deployment may include covered antenna enclosures no more

*47 The first utility poles were erected in the mid-19th century in the United States for telegraph lines. See History
Wired, “History of the Telegraph,” available at http://historywired.si.edu/detail.cfm?ID=324. The kinds of
equipment placed on poles have adapted and evolved with the evolution of technology to include electrical and all
manner of communications equipment.

8 See NPA § I1LA.1 (providing that the antennas subject to the NPA “do[] not include . . . devices authorized under
Part 15 of the Commission’s rules.”). See also Dayton Daily News, “Local cities using advanced traffic signals to
cut wait times,” July 31, 2014, available at http://www.mydaytondailynews.com/news/news/local/local-cities-using-
advanced-traffic-signals-to-cut/ngrxG/ (reporting that City of Moraine is using cameras mounted on utility poles to
track traffic and adjust signal times); AT&T Reply Comments at 7 (“DAS and small cells have no more of an impact
on historic property than any of the many other attachments placed on poles, including traffic cameras, wireless
transmitters, and other devices installed by many local governments”); PCIA Comments at 11.

** See Wikipedia, “Distribution Transformer,” http://en.wikipedia.org/wiki/Distribution_transformer (describing
utility pole-mounted transformers).

0 See Fibertech Comments at 25 (noting the “practical reality that small cells are the same size or smaller than
other types of infrastructure deployed in the public rights-of-ways”).

»! As noted in the Infrastructure NPRM, PCIA proposed excluding small facilities from review if they meet the
following criteria:

1) Equipment Volume. An equipment enclosure shall be no larger than seventeen (17) cubic feet in
volume.

2) Antenna Volume. Each antenna associated with the installation shall be in an antenna enclosure of
no more than three (3) cubic feet in volume. Each antenna that has exposed elements shall fit within
an imaginary enclosure of no more than three (3) cubic feet.

(continued....)
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than three cubic feet in volume per enclosure, or exposed antennas that fit within an imaginary enclosure
of no more than three cubic feet in volume per imaginary enclosure, up to an aggregate maximum of six
cubic feet. We further provide that all equipment enclosures (or imaginary enclosures) associated with
the collocation on any single structure, including all associated equipment but not including separate
antennas or enclosures for antennas, must be limited cumulatively to seventeen cubic feet in volume.
Further, collocations under this rule will be limited to collocations that cause no new ground disturbance.

93. Because we find that multiple collocations on a utility structure could have a cumulative
impact, we further apply the size limits defined above on a cumulative basis taking into account all pre-
existing collocations. Specifically, if there is a pre-existing wireless deployment on the structure, and any
of this pre-existing equipment would remain after the collocation, then the volume limits apply to the
cumulative volume of such pre-existing equipment and the new collocated equipment. Thus, for the new
equipment to come under our exclusion, the sum of the volume of all pre-existing associated equipment
that remains after the collocation and the new equipment must be no greater than seventeen cubic feet,
and the sum of the volume of all collocated antennas, including pre-existing antennas that remain after the
collocation, must be no greater than six cubic feet. We further provide that the cumulative limit of
seventeen cubic feet for wireless equipment applies to all equipment on the ground associated with an
antenna on the structure as well as associated equipment physically on the structure. Thus, application of
the limit is the same regardless of whether equipment associated with a particular deployment is deployed
on the ground next to a structure or on the structure itself.”* Consistent with a proposal by PCIA,
however, we find that certain equipment should be omitted from the calculation of the equipment volume,
including: (1) vertical cable runs for the connection of power and other services, the volume of which
may be impractical to calculate and which should in any case have no effect on historic properties,
consistent with our established exclusion of cable in pre-existing aerial or underground corridors; (2)
ancillary equipment installed by other entities that is outside of the applicant’s ownership or control, such
as a power meter installed by the electric utility in connection with the wireless deployment, and (3)
comparable equipment from pre-existing wireless deployments on the structure.>”

(Continued from previous page)
3) Infrastructure Volume. Associated electric meter, concealment, telecom demarcation box, ground-
based enclosures, battery back-up power systems, grounding equipment, power transfer switch, and
cut-off switch may be located outside the primary equipment enclosure(s) and are not included in the
calculation of Equipment Volume.

Volume is a measure of the exterior displacement, not the interior volume of the enclosures. Any
equipment that is concealed from public view in or behind an otherwise approved structure or
concealment, is not included in the volume calculations.

See Infrastructure NPRM, 28 FCC Rcd at 14256 para. 49, n.99. See also PCIA Comments at 7-9. A number of
industry commenters also support this definition, or a close variation of it. See, e.g., AT&T Comments at 15-16;
Cox Reply Comments at 2-3; Crown Castle Comments at 5-6 (proposing a limit of 5 cubic feet for antennas because
“Crown Castle currently deploys antennas in its DAS and Small Cell networks that are significantly larger than three
cubic feet in volume in order to accommodate multiple carriers”); Verizon Comments at 10-11; WISPA Comments
at 15-16 (proposing a limit of six cubic feet for antennas).

2 While some commenters oppose an exclusion based solely on PCIA’s volumetric definition, we find that our
exclusion addresses their concerns. For example, Tempe and the CA Local Governments express concern that
PCIA’s definition would allow an unlimited number of ground-mounted cabinets. See CA Local Governments
Reply Comments at 6; Tempe Comments at 8. Our approach provides that any associated ground equipment must
also come within the volumetric limit for equipment enclosures, however, and therefore does not allow for unlimited
ground-based equipment. Further, because we apply the size limit on a cumulative basis, our exclusion directly
addresses concerns that the PCIA definition would allow multiple collocations that cumulatively exceed the
volumetric limits. See CA Local Governments Reply Comments at 6; Tempe Comments at 8.

33 See Letter from Jonathan M. Campbell, PCIA-The Wireless Infrastructure Association, to Marlene H. Dortch,
Secretary, FCC, filed Oct. 10, 2014 (PCIA Oct. 10, 2014 Ex Parte), at 2; see also Letter from Brian M. Josef, CTIA-
(continued....)
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94, To meet the standard under Section 800.3(a)(1), we further impose a requirement of no
new ground disturbance, consistent for the most part with the NPA standard. Under the NPA standard, no
new ground disturbance occurs so long as the depth of previous disturbance exceeds the proposed
construction depth (excluding footings and other anchoring mechanisms) by at least two feet.”>* We find,
however, that footings and anchorings should be included in this context to ensure no potential for effects.
Therefore, our finding is limited to cases where there is no ground disturbance or the depth and width of
previous disturbance exceeds the proposed construction depth and width, including the depth and width of
any proposed footings or other anchoring mechanisms, by at least two feet. >

95. Adoption of this exclusion will provide significant efficiencies in the Section 106 process
for DAS and small-cell deployments. Many DAS and small-cell installations involve collocations on
utility structures.”® According to one estimate, there were 120 million utility poles in service in the
United States in 2005,”’ the overwhelming majority of which are made of wood.”® The North American
Wood Pole Council states that a properly maintained wood pole will have a service life of 75 years or
more.” PCIA estimates that approximately 12% of wooden poles—between 19 and 22 million poles—
are 45 years or older, with the number growing as pole preservation technology improves. PCIA also
estimates that excluding collocations on these wooden poles would increase the estimated number of
excluded collocation structures by a factor of 10—which would dramatically advance wireless
infrastructure deployment without impacting historic preservation values.**

(Continued from previous page)
The Wireless Association, to Marlene H. Dortch, Secretary, FCC, filed Oct. 10, 2014 (CTIA Oct. 10, 2014 Ex
Parte), at 2.

2% See NPA §§ I11.C, VL.D.2.c.i.

> Some Tribal Nations have indicated that exclusions of small facilities from Section 106 review might be
reasonable if there is no excavation but that any ground disturbance would be cause for concern. See Spectrum and
Competition Policy Division, Wireless Telecommunications Bureau, Ex-parte summary, WT Docket 13-238 (filed
Sept. 4, 2014). We find that the restrictions we place on both of our new Section 106 exclusions are sufficient to
address this concern and ensure that there is no potential for effects on historic properties of Tribal religious or
cultural significance. As discussed in detail in this Report and Order, these restrictions include a strict requirement
for both exclusions of no new ground disturbance and restrictions on the size and placement of equipment.
Furthermore, both exclusions are limited to collocations (and therefore do not include new or replacement support
structures).

6 Tracy Ford, “FCC Utility Poles rules to Help Broadband, DAS Deployments,” May 25, 2010, available at
http://www.rcrwireless.com/article/20100525/tower/fcc-utility-poles-rules-to-help-broadband-das-deployments/;
Kevin White, Small Cells: Small, but Valuable Addition to 4G LTE Network, May 21, 2013, available at
http://www.verizonwireless.com/news/article/2013/05/4G-LTE-network-small-cells.html.

7 See Environmental Literacy Council, “Wood Utility Pole Life Cycle,” available at
http://enviroliteracy.org/article.php/1311.html. The American Iron and Steel Institute estimates that there are 185
million utility poles across North America. See Steel Works, “Utility Poles,” available at

http://www.steel.org/en/SMDISteel _org/Web%20Root/Content/Overview/Utility%20Poles.aspx. According to the
North American Wood Pole Council, there are about 130 million wood utility poles in use across North America.
See North American Wood Pole Council, “Frequently Asked Questions,” available at
http://www.woodpoles.org/FAQ-America.html.

2% The American Iron and Steel Institute estimates that since 1998, close to one million steel distribution poles have
been installed and are now being used by over 600 of 3100 U.S. electric utilities. See Steel Works, “Utility Poles,”
available at http://www.steel.org/en/The%20New%20Steel/Utility%20Poles/Utility%20Poles.aspx. We note that
our exclusion is not limited to wood poles, and encompasses collocations on these steel utility poles as well.

% See North American Wood Pole Council, “Frequently Asked Questions,” available at
http://www.woodpoles.org/FAQ-America.html.

0 See Loveday Report at 3.
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b. Collocations on Buildings and Other Non-tower Structures

96. As discussed above, Section 800.3(a)(1) of ACHP rules authorizes an exclusion only
where the undertaking does not have the potential to cause effects on historic properties, assuming such
historic properties are present.”®’ While we conclude that this standard allows for an exclusion applicable
to many collocations on buildings and other structures that already house collocations, we find
insufficient support in the record to adopt Verizon’s proposed exclusion in its entirety. While Verizon
states that adding an antenna to a building within the scope of its proposal would not have an effect that
differs from those caused by existing antennas, we must also consider the cumulative effects of additional
deployments on the integrity of a historic property to the extent that they add incompatible visual
elements.”” Further, while Verizon relies heavily on the requirement that any new deployment must meet
the same conditions as the existing deployment, we cannot assume that conditions placed on a previous
deployment are always sufficient to prevent any effects, particularly in the event of multiple additional
deployments. Indeed, it is often the case that mitigating conditions are designed to offset effects rather
than eliminate or reduce them entirely. We conclude, however, that with certain modifications to
Verizon’s proposal, deployments covered by the test would have no potential for effects.

97. Specifically, we find that collocations on buildings or other non-tower structures over 45
years old will have no potential for effects on historic properties if: (1) there is an existing antenna on the
building or structure; (2) one of the following criteria is met: (a) the new antenna will not be visible from
any adjacent streets or surrounding public spaces and will be added in the same vicinity as a pre-existing
antenna; (b) the new antenna will be visible from adjacent streets or surrounding public spaces, provided
that (i) it will replace a pre-existing antenna, (ii) the new antenna will be located in the same vicinity as
the pre-existing antenna, (iii) the new antenna will be visible only from adjacent streets and surrounding
public spaces that also afford views of the pre-existing antenna, (iv) the new antenna will not be more
than three feet larger in height or width (including all protuberances) than the pre-existing antenna, and
(v) no new equipment cabinets will be visible from the adjacent streets or surrounding public spaces; or
(c) the new antenna will be visible from adjacent streets or surrounding public spaces, provided that (i) it
will be located in the same vicinity as a pre-existing antenna, (ii) the new antenna will be visible only
from adjacent streets and surrounding public spaces that also afford views of the pre-existing antenna, (iii)
the pre-existing antenna was not deployed pursuant to the exclusion based on this finding, (iv) the new
antenna will not be more than three feet larger in height or width (including all protuberances) than the
pre-existing antenna, and (v) no new equipment cabinets will be visible from the adjacent streets or
surrounding public spaces; (3) the new antenna will comply with all zoning conditions and historic
preservation conditions applicable to existing antennas in the same vicinity that directly mitigate or
prevent effects, such as camouflage or concealment requirements; and (4) the deployment of the new
antenna will involve no new ground disturbance. Notwithstanding our finding of no potential for effects
even assuming historic properties are present, we limit this exclusion in light of many parties’ particular
sensitivities related to historic properties and districts. Accordingly, as with the exclusion for collocations
on utility poles, this exclusion does not apply to deployments that are (1) inside the boundary of a historic
district, or within 250 feet of the boundary of a historic district; (2) located on a structure that is a
designated National Historic Landmark or is listed in or eligible for listing in the National Register; or (3)
the subject of a pending complaint alleging adverse effect on historic properties. In other words, this new
targeted exclusion addresses collocations on non-tower structures where historic preservation review
would otherwise be required under existing rules only because the structures are more than 45 years old.

1 See 36 C.F.R. § 800.3(a)(1).

62 See 36 C.F.R. § 800.5(a)(1). Integrity is the ability of a property to convey its significance, based on its location,
design, setting, materials, workmanship, feeling, and association. Adverse effects can be direct or indirect and can
include introduction of incompatible visual, atmospheric, or audible elements. See Advisory Council on Historic
Preservation, A Citizen’s Guide to Section 106 Review, available at http://www.achp.gov/docs/CitizenGuide.pdf, at
7.
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98. Consistent with the Verizon proposal, we require that there must already be an antenna
on the building or other structure and that the new antenna be in the same vicinity as the pre-existing
antenna. For this purpose, a non-visible new antenna is in the “same vicinity” as a pre-existing antenna if
it will be collocated on the same rooftop, fagade or other surface, and a visible new antenna is in the
“same vicinity” as a pre-existing antenna if it is on the same rooftop, facade, or other surface and the
centerpoint of the new antenna is within 10 feet of the centerpoint of the pre-existing antenna. Combined
with the other criteria discussed below, this requirement is designed to assure that a new antenna will not
have any incremental effect on historic properties, assuming they exist, as there will be no additional
incompatible elements.

99. In addition to Verizon’s proposed requirement that the deployment be in the same
vicinity as an existing antenna, we also adopt a condition of no-visibility from adjoining streets or any
surrounding public spaces,”® with two narrow exceptions. For the general case, our no-effects finding
will apply only to a new antenna that is not visible from any adjacent streets or surrounding public spaces
and is added in the same vicinity as a pre-existing antenna.”®

100.  We make a narrow exception to the no-visibility requirement where the new antenna
would replace an existing antenna in the same vicinity and where the addition of the new antenna would
not constitute a substantial increase in size over the replaced antenna. In this situation, no additional
incompatible visual element is being added, as one antenna is a substitution for the other. We permit an
insubstantial increase in size in this situation.”® For purposes of this criterion, the replacement facility
would represent a substantial increase in size if it is more than three feet larger in height or width
(including all protuberances) than the existing facility, or if it involves any new equipment cabinets that
are visible from the street or adjacent public spaces. We decline to adopt the NPA definition of
“substantial increase,” which allows greater increases in height or width in some cases, because it applies
to towers, not to antenna deployments, and it is therefore overbroad with respect to the replacement of an

*%3 In adopting this standard, we are informed by the record, see, e.g., AHPP Comments at 1 (supporting exclusion
of collocations on non-tower structures in an area not visible from the ground), and also in part by General Services
Administration (GSA) Preservation Note 41, entitled “Administrative Guide for Submitting Antenna Projects for
External Review,” available at http://www.gsa.gov/portal/content/104184?utm_source=PBS&utm medium=print-
radio&utm_term=technicalpreservationnote&utm_campaign=shortcuts. The Preservation Notes are a series of
technical briefs prepared by the GSA National Capital Region Historic Preservation staff as a resource on
preservation project design, contracting, construction, and historic property management issues. Preservation Note
41 recommends that an agency may recommend a finding of no effect where the antenna will not be visible from the
surrounding public space or streets and the antenna will not harm original historic materials or their replacements-in-
kind. We note that, in addition to the measures ensuring that there are no incremental visual effects from covered
facilities, our finding of no effects in this case is also implicitly based on a requirement, as the GSA Note
recommends, that the deployment will not harm original historic materials. Even assuming a building is historic,
however, as required by Section 800.3(a)(1), this “no harm” criterion would be satisfied by ensuring that any
anchoring on the building was not performed on the historic materials of the property or their replacements-in-kind.
See id. It is therefore unnecessary to expressly impose a “no harm” condition in this case, as the exclusion we adopt
does not apply to historic properties. Necessarily, any anchoring of deployments subject to the exclusion will not be
in any historic materials of the property. We also note that, under the criteria we adopt, the deployment will occur
only where another antenna has already been reviewed under Section 106 and approved for deployment in the same
vicinity, and any conditions imposed on that prior deployment to minimize or eliminate historic impact, including
specifications of where, how, or under what conditions to construct, are part of our “no effect” finding and would
apply as a condition of the exclusion.

264 Line-of-sight evaluations as referenced by the General Services Administration’s Preservation Note 41 may be
used to determine visibility. See GSA, “NCR Preservation Note Series,” available at
http://www.gsa.gov/portal/content/104184?utm_source=PBS&utm_medium=print-
radio&utm_term=technicalpreservationnote&utm_campaign=shortcuts.

265 By comparison, under the NPA, a replacement for a tower that results in an insubstantial increase in size is
excluded from Section 106 review. See NPA § II1.B.
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existing antenna. We further note that no one has objected to Verizon’s proposed limit on increases of
three feet in this context. Also, since we are required to ensure no potential for effects on historic
properties assuming such properties are present, we find it appropriate to adopt a more stringent test than
in the context of a program alternative.®® For these reasons, any increase in the number of equipment
cabinets that are visible from the street or adjacent public spaces in connection with a replacement
antenna constitutes a substantial increase in size. In combination with the requirements that the new
antenna be within 10 feet of the replaced antenna and that the pre-existing antenna be visible from any
ground perspective that would afford a view of the new antenna, these requirements ensure that the
replacement deployment will not have an additional visual effect.

101.  Under our second partial exception to the no-visibility requirement, the new antenna may
be in addition to, rather than a replacement of, a pre-existing antenna, but must meet the other
requirements applicable to replacement antennas noted above. In addition, we require that the pre-
existing antenna itself not have been deployed pursuant to this exception. While this exception will allow
an additional visual element to be added, the element is again limited to a comparably-sized antenna in
the same viewshed (and again does not include any new visible associated equipment). Further, because
the pre-existing antenna may not itself have been deployed pursuant to this no-effects finding,
deployments cannot be daisy-chained across the structure, which might present a potential for cumulative
effects.

102.  Consistent with the Verizon proposal, we require that the new antenna comply with all
zoning and historic preservation conditions applicable to existing antennas in the same vicinity that
directly mitigate or prevent effects, such as camouflage, concealment, or painting requirements. We do
not extend that requirement to conditions that have no direct relationship to the facility’s effect or how the
facility is deployed, such as a condition that requires the facility owner to pay for historic site information
signs or other conditions intended to offset harms rather than prevent them. Our goal is to assure that any
new deployments have no effects on historic properties. Payments or other forms of mitigation applied to
antennas previously deployed on the building or structure that were intended to compensate for any
adverse effect on historic properties caused by those antennas but were not intended to prevent that effect
from occurring do not advance our goal of assuring no effects from such collocations. Accordingly, we
do not require that the new antenna comply with such conditions.

103.  As with the exclusion we adopt above for collocations on utility structures, we impose a
strict requirement of no new ground disturbance. Thus, the exclusion will permit ground disturbance only
where the depth and width of previous disturbance exceeds the proposed construction depth and width
(including footings and other anchoring mechanisms) by at least two feet.

3. Antennas Mounted in the Interior of Buildings

104.  The Collocation Agreement provides that “[a]n antenna may be mounted on a building”
without Section 106 review except under certain circumstances, e.g., the building is a historic property or
over 45 years of age.’ In Section I11.B.2.b. of this Report and Order, we clarify that the NEPA
categorical exclusion codified in Note 1 for “antenna(s) mounted on an existing building” applies to

266 ACHP promulgated its program alternative regulation, 36 C.F.R. § 800.14, pursuant to Section 214 of NHPA, 16
U.S.C. § 470v, which authorizes ACHP to exempt Federal undertakings from any provision of NHPA “when such
exemption is determined consistent with the purposes of this Act, taking into consideration the magnitude of the
exempted undertaking or program and the likelihood of impairment of historic properties.” See also NPA Report and
Order, 20 FCC Rcd at 1081-82 para. 21 (interpreting these provisions to mean that, in formulating exemptions and
prescribing Section 106 processes in a program alternative, ACHP and the action agency need not ensure that every
possible effect on historic properties is considered under all circumstances but should be guided by a standard of
reasonableness that takes into account both the likelihood that adverse effects will not be considered in all instances
and the overall benefits to be obtained from streamlining measures).

*%7 Collocation Agreement § V.A.

48



Federal Communications Commission FCC 14-153

collocations in the interior of buildings.”® Because of the growing use of and reliance on small wireless
facility deployments in the interior of buildings to improve coverage, we take this opportunity to similarly
remove any uncertainty with regard to the Section 106 requirements related to interior collocations.

105.  We therefore clarify that Section V of the Collocation Agreement covers collocations in
buildings’ interiors. Given the limited scope of the exclusion of collocations on buildings under the
Collocation Agreement (e.g., the building may not itself be listed in or eligible for listing in the National
Register or in or near a historic district), there is no reason to distinguish interior collocations from
exterior collocations for purposes of assessing impacts on historic properties.

Iv. ENVIRONMENTAL NOTIFICATION EXEMPTION FOR REGISTRATION OF
TEMPORARY TOWERS

106.  In this section, consistent with a waiver previously granted by the Commission, we adopt
a narrow exemption from the Commission’s requirement that owners of proposed towers requiring
antenna structure registration (ASR) provide 30 days of national and local notice to give members of the
public an opportunity to comment on the proposed tower’s potential environmental effects. The
exemption applies only to proposed temporary towers meeting defined criteria that reduce the likelihood
of any significant environmental effects. Specifically, the exemption applies only to antenna structures
that (1) will be in place for 60 days or less; (2) require notice of construction to the FAA; (3) do not
require marking or lighting under FAA regulations; (4) will be less than 200 feet above ground level; and
(5) will involve minimal or no ground excavation. We emphasize that this exemption only relieves
applicants of the need to complete the process of public notice; it is not a categorical exclusion, and
therefore does not relieve applicants of the obligation under our NEPA rules to file an EA in the
circumstances identified by our rules. Further, the exemption from notice requirements does not apply to
proposed deployments where an EA is in fact required under our rules. Rather, all EAs will continue to
be put out on public notice in accordance with existing process to provide the public opportunity for
engagement.”®

107.  We find that allowing licensees to deploy temporary towers meeting these criteria
without first having to complete the Commission’s environmental notification process or seek a site-
specific waiver of that process will enable them to more effectively respond to emergencies, natural
disasters, and other planned and unplanned short-term spikes in demand without undermining the
purposes of the notification process. Thus, this exemption will “remove an administrative obstacle to the
availability of broadband and other wireless services during major events and unanticipated periods of
localized high demand”*”® where expanded or substitute service is needed quickly.*”"

A. Background

108.  Under its rules, the FAA requires notification of the construction or alteration of any
antenna structure that exceeds 200 feet in height above ground level, or where certain other conditions are
met, including where the structure is located in a flight path near an airport and exceeds a height

208 See supra, Section I11.B.2.b.

29 To the extent a party constructs a tower that does not require antenna structure registration, but does require an
EA under our rules, that party typically registers the tower by filing an FCC Form 854 as a vehicle for submitting
the EA. See Environmental Notification Order on Remand, 26 FCC Rcd at 16707 para. 18. All EAs that are filed
with Form 854 go through environmental notice under our environmental notification procedures. See id. at 16723
para. 57. Applications submitted through the Universal Licensing System (ULS) that are not also filed on Form 854
and that contain EAs are placed on public notice for 30 days by the appropriate processing division. See Weekly
Status Public Notices in the Universal Licensing System (ULS), available at http://www.fcc.gov/help/weekly-status-
public-notices-universal-licensing-system-uls.

" CTIA Comments at 6 (quoting Infrastructure NPRM, 28 FCC Rcd at 14263-64 para. 68).
! See Waiver Order, 28 FCC Red 7758 para. 1.
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determined using a formula based on its distance from the runway.”’”> The owner of a proposed antenna
structure must file notice with the FAA on FAA Form 7460-1, and that agency in turn determines whether
the construction or alteration is subject to lighting or marking specifications prescribed in the current
version of an FAA Advisory Circular entitled “Obstruction Marking and Lighting.”*”* The FAA sends an
acknowledgment to the antenna structure owner describing how the structure should be marked and
lighted, which constitutes an FAA study and determination of “no hazard to air navigation.”* This
means that the FAA has determined that the structure will not pose a hazard to aircraft provided that the
structure is marked and/or lighted consistent with its recommendations.

109.  If pre-construction notice to the FAA is required,””” the Commission’s rules also require
the tower owner to register the antenna structure in the Commission’s ASR system, prior to construction
or alteration as the case may be.”’® As part of such registration, the applicant must submit the FAA’s
study and “no hazard” determination, including any associated marking and lighting specifications.””” If
the Commission accepts the application, it registers the structure, issuing an ASR form that typically
incorporates the FAA’s “no hazard” marking and/or lighting specifications.””®

110.  The Commission has found that ASR application processing constitutes an action that
triggers the Commission’s review responsibilities under NEPA and Section 106 of NHPA.*” Among

712 See 14 C.F.R. § 77.13; 47 CF.R. § 17.7.

23 Federal Aviation Administration, “Advisory Circular: Obstruction Marking and Lighting,” FAA AC 70/7460-1K
(2007), available at http://www.faa.gov/documentLibrary/media/Advisory_Circular/AC%2070%207460-1K.pdf
(FAA Obstruction Marking and Lighting Circular).

21 See Part 17 Report and Order, FCC 14-117, at para. 3.
3 See 14 C.F.R. § 77.13; 47 CF.R. § 17.7.

76 See 47 C.F.R. § 17.4. As defined in the Commission’s rules, “antenna structures” include “the radiating and/or
receive system, its supporting structures and any appurtenances mounted thereon.” 47 C.F.R. § 17.2. We note that
the Commission has recently changed its Part 17 rules. See Part 17 Report and Order, FCC 14-117. Under these
changes, which will be effective October 24, 2014, see 79 Fed. Reg. 56968 (Sept. 24, 2014), an “antenna structure”
is defined as “a structure that is constructed or used to transmit radio energy, or that is constructed or used for the
primary purpose of supporting antennas to transmit and/or receive radio energy, and any antennas and other
appurtenances mounted thereon, from the time construction of the supporting structure begins until such time as the
supporting structure is dismantled.” /d. In this section, we use the terms “antenna structures” and “towers”
interchangeably.

21147 CF.R. § 17.4(b). The registration process is generally completed online at the Commission’s ASR Online
System website, available at http://wireless.fcc.gov/antenna/. This website provides comprehensive information
about the registration process and the applicable rules.

*® The Wireless Telecommunications Bureau recently released a Public Notice announcing enhancements to the
Commission’s ASR System to allow ASR registrants electronic access to their current official authorizations in
“Active” status, and that the electronic version of an authorization stored in the ASR System will be deemed as the
official Commission document. See “Wireless Telecommunications Bureau Announces Enhancements to the
Commission’s Universal Licensing System and Antenna Structure Registration System for Providing Access to
Official Electronic Authorizations and Seeks Comment on Final Procedures,” WT Docket No. 14-161, Public
Notice, DA 14-1478, at 2 (WTB rel. Oct. 10, 2014).

7 See Streamlining the Commission’s Antenna Structure Clearance Procedure; Revision of Part 17 of the
Commission’s Rules Concerning Construction, Marking, and Lighting of Antenna Structures, WT Docket No. 95-5,
Report and Order, 11 FCC Rcd 4272, 4289 para. 41 (1995) (Antenna Structure Clearance R&O) (finding that the
registration of an antenna structure is subject to NEPA). Accord, NPA Report and Order, 20 FCC Rcd at 1084 para.
27 (explaining that the Commission’s treatment of tower registrations as Federal undertakings within the meaning of
Section 106 of the National Historic Preservation Act, 16 U.S.C. § 470f, is a permissible interpretation in light of the
preconstruction approval process that it has implemented to assure that communications towers are not a risk to air
safety under Section 303(q) of the Communications Act).
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other obligations, NEPA requires agencies to facilitate public involvement in agency decisions that may
affect the environment.”® To fulfill this responsibility, the Commission requires owners of proposed
towers, including temporary towers, that must be registered in the ASR system to provide local and
national notice prior to submitting a completed ASR application.”® Typically, the ASR notice process
takes approximately 40 days,”** as applicants must provide public notice, allow 30 days for the filing of
any requests for further environmental review, and then wait for the Commission to clear the tower for
construction.

111.  The public notification requirements are subject to certain exemptions, such as an
exemption for replacement towers meeting certain criteria.” In addition, the Commission has provided
that applicants may request site-specific waivers of the notification requirement in emergency situations,
such as where a tower needs to be deployed quickly to restore lost communications.” Such requests
must be made and approved pre-construction, and the Commission has further provided that the
reviewing bureau should ordinarily require in such cases that the applicant provide public notice within a
short period after authorization or construction, unless the bureau concludes in a particular case that
notice would be impracticable or not in the public interest.**

112.  On December 21, 2012, CTIA filed a Petition for Expedited Rulemaking asking the
Commission to add a new exemption from the public notice requirements for temporary towers that (1)
will be in use for 60 days or less, (2) require the filing of a Form 7460-1 with the FAA, (3) do not require
marking or lighting pursuant to FAA regulations, and (4) will be less than 200 feet in height (Temporary
Towers Petition).™ CTIA also asked the Commission for an interim waiver of its environmental
notification rules for the same class of temporary towers pending the outcome of the rulemaking.*’

113.  On May 15, 2013, in the Environmental Notification Waiver Order, the Commission
granted an interim waiver of the ASR environmental notification requirements for substantially all of the
class of temporary towers that CTIA identified, with the additional criterion that the construction entail no
or only minimal ground disturbance.”®® The Commission provided that the interim waiver would remain
in effect pending the completion of a rulemaking to address the issues raised in the petition.**

20 See 40 C.F.R. § 1506.6(a) (requiring agencies to make “diligent efforts to involve the public in preparing and
implementing their NEPA procedures”); see also 40 C.F.R. § 1500.2(d) (“Federal agencies shall to the fullest extent
possible . . . [e]ncourage and facilitate public involvement in decisions which affect the quality of the human
environment.”).

21 See Environmental Notification Order on Remand, 26 FCC Rcd 16700; see also “Wireless Telecommunications
Bureau Provides Guidance on the Implementation of the Environmental Notification Process for the Registration of
Antenna Structures,” Public Notice, 27 FCC Red 5082 (WTB 2012) (ASR Guidance PN).

22 See ASR Guidance PN, 27 FCC Red at 5082.

3 See Environmental Notification Order on Remand, 26 FCC Red at 16720-21 para. 53. See also 47 C.E.R. §
17.14. Other exemptions address, for example, objects shielded by existing permanent structures, structures that are
20 feet or less in height, airport landing aids, and meteorological devices.

84 See Environmental Notification Order on Remand, 26 FCC Red at 16717 n.117.
285
1d.

86 See Petition of CTIA—The Wireless Association for Expedited Rulemaking and Blanket Waiver Regarding
Public Notice Procedures for Temporary Towers, RM-11688, filed Dec. 21, 2012 (Temporary Towers Petition), at 1.

BT 1d at 11-12.

% Id. More specifically, the Commission provided that the interim waiver would not apply to a temporary tower
that requires excavation unless the ground was previously disturbed to a depth that exceeds the proposed
construction depth by at least 2 feet. See Waiver Order, 28 FCC Rcd at 7763 para. 12.

% Id. at 7763 para. 13.
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114.  In the Infrastructure NPRM, the Commission proposed to adopt a permanent exemption
from the ASR pre-construction environmental notification requirements consistent with the interim
exemption granted in the Waiver Order.” It noted that, according to commenters, situations frequently
arise where there is insufficient time to complete the notification process before a temporary tower must
be deployed to meet near-term demand, including (1) newsworthy events that occur without any prior
notice and require immediate deployments, such as natural disasters; (2) other events that occur with less
than 30 days advance notice, such as certain political events and parades for sports teams; (3) events for
which the timing and general location are known in advance, but where the specific locations for
temporary towers are unknown until days before the event, such as state fairs and major sporting events;
and (4) situations in which unexpected difficulties with permanent structures require the deployment of
temporary towers while permanent facilities are repaired.”' Therefore, it found that absent an exemption,
application of the ASR notice process to these temporary towers would apparently prevent service
providers from meeting important short-term coverage and capacity needs, and sought comment on its
analysis.””

115.  The Commission further sought comment on how it should define the scope of the
exemption, and whether the criteria set out in the Waiver Order were sufficient and appropriate for this
purpose.”” The Commission further proposed not to require post-construction environmental notice for
towers that qualify for the new exemption.””* While noting that the Commission ordinarily requires post-
construction notification in those cases where pre-construction notice is waived due to an emergency
situation, the Commission observed that post-construction public notice for towers deployed for the short
periods of time addressed by the exemption would seem to serve little purpose.””

116.  The Commission also proposed, however, to continue to require owners of towers
eligible for the exemption to comply with the Commission’s other NEPA requirements, including the
obligations to certify environmental compliance on a completed ASR application and to file an EA in
appropriate cases.””® It further proposed that if an applicant determines that it needs to complete an EA
for a temporary tower otherwise eligible for the exemption, or if the relevant bureau makes this
determination pursuant to Section 1.1307(c) or (d) of the Commission’s rules, the tower would not be
exempt from public notice requirements.”®’ Thus, for example, if a proposed temporary tower would have
significant environmental effects on migratory birds, the tower owner would not be able to claim the
exemption from the Commission’s environmental notification process that we adopt today.

117.  The Commission also sought comment on whether to provide for an extension if an
applicant determines, subsequent to registering a tower under the temporary towers notification
exemption, that the tower will or may be needed beyond the maximum period for the exemption.””® In
particular, it sought comment on whether the Commission should establish a process for extending the
period the tower may remain in place without environmental notice.””’

20 See Infrastructure NPRM, 28 FCC Red at 14263-64 para. 68.
1 1d. at 14268 para. 80.

292 Id.

23 Id. at 14267 para. 78.

24 Id. at 14270 para. 85.

1d.

% Id. at 14270-71 para. 86.

714,

% Id. at 14271 para. 88.

1d.
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118.  The vast majority of parties that commented on this issue support the adoption of an
exemption from the environmental notification process for temporary towers.*® Most of the supporting
commenters also agree that the Commission should rely on the criteria from the Waiver Order to define
the scope of the exemption,”" while some propose different or additional criteria.**

119. A few parties raise objections. Orange County recommends the Commission not exempt
temporary towers from “antenna registration and notification requirements,” asserting that temporary
towers may have the same environmental effects as permanent towers.”” Lee County states that the
Commission should not exempt temporary towers “from review.”** Tempe argues that temporary towers
should not be included as part of any “environmental exemption” because such towers may include
generators that could have significant environmental effects.’”

B. Discussion

120.  For the reasons set forth below, and essentially as proposed in the Infrastructure NPRM,
we adopt a permanent exemption from our ASR environmental notification requirements for temporary
towers that meet the criteria set forth in the Waiver Order. Specifically, we exempt proposed new
antenna structures that do not require EAs from the ASR public notice requirements if they: (1) will be in
place for no more than 60 days; (2) require notice of construction to the FAA; (3) do not require marking
or lighting under FAA regulations; (4) will be less than 200 feet in height; and (5) will either involve no
excavation or involve excavation only where the depth of previous disturbance exceeds the proposed
construction depth (excluding footings and other anchoring mechanisms) by at least two feet.

121.  We recognize that one of our responsibilities under NEPA is to facilitate public
involvement in agency decisions that may affect the environment. CEQ regulations direct that agencies
shall “make diligent efforts to involve the public in preparing and implementing their NEPA procedures”
and “solicit appropriate information from the public.”** At the same time, an agency has “‘wide
discretion in fashioning its own procedures’ to implement its environmental obligations,*”” and
“considerable discretion [under CEQ regulations] to decide the extent to which such public involvement

300 See, e.g., AT&T Comments at 6-7; CalWA Comments at 2; CCA Reply Comments at 12; CTIA Comments at 4-
6; Coconut Creek Comments at 4; Joint Venture Comments at 4-5; Mesquite Comments at 1-2; PCIA Comments at
59-60; Springfield Comments at 7-8; Sprint Comments at 6-7; Steel in the Air Comments at 4; TIA Comments at 4;
UTC Comments at 9-10; Verizon Comments at 24-25; West Palm Beach Comments at 4.

301 See, e.g., AT&T Comments at 19; Steel in the Air Comments at 4.

392 For example, Springfield and Mesquite argue that the maximum tower height eligible for the exemption should
be reduced. See Springfield Comments at 8; Mesquite Comments at 2. Sprint argues that the exemption should
apply to temporary towers in place for up to six months rather than 60 days. See Sprint Comments at 7. Mendham
argues that applicants claiming the exemption should be required to provide notice to the municipality and county
where the temporary tower is to be located. See Mendham Comments at 5.

303 Orange Reply Comments at 4-5.
3% Lee Comments at 1-2.

3% See Tempe Comments at 10. See also Savannah Ex Parte at 4 (arguing that the flight hazard from towers over
100 feet in height is greater locally than in most of the nation and that the proposed exemption would “needlessly
increase the risk to our public, and to our pilots in particular.”).

3% 40 C.F.R. § 1506.6(a), (d); see also 40 C.F.R. § 1500.2(d) (“Federal agencies shall to the fullest extent possible
... [elncourage and facilitate public involvement in decisions which affect the quality of the human environment.”);
American Bird Conservancy v. FCC, 516 F.3d 1027, 1035 (D.C. Cir. 2008).

397 Environmental Notification Order on Remand, 26 FCC Red at 16717 para. 45 (quoting American Bird
Conservancy, 516 F.3d at 1035).
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is ‘practicable.””” As discussed below, we find that establishing the proposed exemption is consistent
with our obligations under NEPA and CEQ regulations, and will serve the public interest.””

122.  As the Commission observed in the Infrastructure NPRM, the ASR notice process takes
approximately 40 days and can take as long as two months.*'’ The record confirms that absent the
exemption, situations would arise where there is insufficient time to complete this process before a
temporary tower must be deployed to meet near-term demand.’"' The record, as well as our own
experience in administering the environmental notice rule, shows that a substantial number of temporary
towers that would qualify for the exemption require registration.”’> We find that, absent an exemption,
application of the ASR notice process to these temporary towers will interfere with the ability of service
providers to meet important short term coverage and capacity needs.

123. At the same time, the benefits of environmental notice are limited in the case of
temporary towers meeting these criteria. The purpose of environmental notice is to facilitate public
discourse regarding towers that may have a significant environmental impact.””> We find that towers
meeting the specified criteria are highly unlikely to have significant environmental effects due to their
short duration, limited height, absence of marking or lighting, and minimal to no excavation.’’* As the
Commission explained in the Waiver Order, our experience in administering the ASR public notice
process confirms that antenna structures meeting the waiver criteria rarely if ever generate public
comment regarding potentially significant environmental effects or are determined to require further
environmental processing.’”® In particular, since the Waiver Order has been in place, we have seen no
evidence that a temporary tower exempted from notification by the waiver has had or may have had a
significant environmental effect.’’® We find that the limited benefits of notice in these cases do not
outweigh the potential detriment to the public interest of prohibiting the deployment of towers in
circumstances in which the notification process cannot be completed quickly enough to address short-
term deployment needs. Further, having concluded that pre-construction environmental notification is
categorically unnecessary in the situations addressed here, we find it would be inefficient to require the

3% Brodsky v. U.S. Nuclear Regulatory Comm’n, 704 F.3d 113, 121 (2d Cir. 2013) (noting that the reviewing court

properly considers “whether the lack of public input prevented the agency from weighing all the factors essential to
exercising its judgment [under NEPA] in a reasonable manner” if the issuance of a FONSI without public comment
is challenged) (internal quotations omitted); TOMAC, Taxpayers of Mich. Against Casinos v. Norton, 433 F.3d 852,
861 (D.C. Cir. 20006), 40 C.F.R. § 1501.4(b).

% Cf. Amendment of Environmental Rules in Response to New Regulations Issues by the Council on
Environmental Quality, GEN Docket No. 79-163, Report and Order, 60 Rad. Reg. 2d (P&F) 13 para. 17 (1986)
(finding that for “temporary proposals that are encompassed within § 1.1307,” the Commission “may assess the
environmental factors and grant the authorization without awaiting public comment if it finds no likelihood of a
long-term, significant environmental impact”).

310 See ASR Guidance PN, 27 FCC Red at 5082.

3 See, e.g., Temporary Towers Petition at 5-6; AT&T Comments, RM-11688, at 5-6; CTIA Reply Comments, RM-
11688, at 3-4; NTCH Comments, RM-11688, at 1; PCIA Comments, RM-11688, at 2-4; Verizon Comments, RM-
11688, at 3-4, 7-8.

312 For example, we received at least six requests for relief under the Waiver Order in a three month period,
indicating that there may be 20 or more registrations a year that meet the criteria for the exemption. See also
Infrastructure NPRM, 28 FCC Red at 14268 para. 80 & n.174.

33 See Environmental Notification Order on Remand, 26 FCC Red at 16719 para. 50; 47 C.F.R. § 1.1307(c).

3 See, e.g., AT&T Comments at 18. We therefore disagree with Orange County that the potential for impacts from
eligible temporary structures is the same as from permanent structures. See Orange Reply Comments at 4.

315 See Waiver Order, 28 FCC Red at 7762-63 para. 11.

316 See, e.g., AT&T Comments at 7. Thus, we have had no reason to consider requiring an EA for any of these
structures.
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filing and adjudication of individual waiver requests for these temporary towers. Accordingly, we
conclude that adoption of the exemption is warranted.

124.  We also adopt the proposal to require no post-construction environmental notice for
temporary towers that qualify for the exemption. Ordinarily, when pre-construction notice is waived due
to an emergency situation, we require environmental notification shortly after construction because such a
deployment may be for a lengthy or indefinite period of time. We find, however, that requiring post-
construction notification for towers intended to be in place for the limited duration covered by the
exemption is not in the public interest as the exempted period is likely to be over or nearly over by the
time the notice period ends. Additionally, we note again that we have rarely seen temporary antenna
structures generate public comment regarding potentially significant environmental effects.”’” We further
note that of the many commenters supporting an exemption, none opposed our proposal to exempt
qualifying temporary towers from post-construction environmental notification.

125.  We find that the objections to the proposed exemption raised by Lee County, Tempe, and
Orange County are misplaced. They express concerns that a temporary towers exemption would
eliminate local review (including local environmental review) and antenna structure registration
requirements. The exemption we adopt today, however, does neither of these things. First, the temporary
towers measure does not exempt any deployment from any otherwise applicable requirement under our
rules to provide notice to the FAA, to obtain an FAA “no-hazard” determination, or to complete antenna
structure registration.’™® Nor does the exemption impact any local requirements. Further, we provide, as
proposed in the Infrastructure NPRM, that towers eligible for the notification exemption are still required
to comply with the Commission’s other NEPA requirements, including filing an EA in any of the
environmentally sensitive circumstances identified by our rules.’’” We further provide that if an applicant
determines that it needs to complete an EA for a temporary tower otherwise eligible for the exemption, or
if the relevant bureau makes this determination pursuant to Section 1.1307(c) or (d) of the Commission’s
rules, the application will not be exempt from the environmental notice requirement. No commenter
objects to these proposals, which are consistent with limitations the Commission imposed in connection
with the existing exemption from the notification process for replacement towers.” In short, today’s
exemption, to the extent it applies, only relieves an applicant of the obligation to go through the
Commission’s ASR public notice process, and only in cases where an EA is not required.””'

126.  Some parties, while supporting a temporary towers exemption, argue that we should
establish criteria different from those the Commission relied upon in adopting the interim waiver. Some
assert, for example, that the maximum tower height should be something less than 200 feet above ground
level.*” Mesquite asserts the maximum tower height should be 120 feet above ground level.’”

V7 See Infrastructure NPRM, 28 FCC Red at 14270 para. 85.

*'% In raising its concern, Orange County notes that it “operates . . . a large regional airport that has recently
expanded through construction of a third terminal.” Orange Reply Comments at 4. We find the exemption poses no
threat to air safety. As noted, deployments remain subject to all applicable requirements to notify the FAA and
register the structure in the ASR system. If the Commission or the FAA requires either painting or lighting, i.e.,
because of a potential threat to aviation, the exemption does not apply.

319 See 47 C.F.R. §§ 1.1301-1.1319.

320 See Environmental Notification Order on Remand, 26 FCC Red at 16720-21 para. 53 (providing that where an
EA is required to be filed for a replacement tower, such a tower is not exempted from the environmental notification
process).

2! See Waiver Order, 28 FCC Red at 7763 para. 11 (“Further, the interim waiver does not relieve ASR applicants
from having to comply with the Commission’s other NEPA rules, including the obligation to certify environmental
compliance on a completed ASR application. Under those rules, if an applicant determines that it needs to complete
an EA, environmental notification will be required.”).

22 See, e.g., Mesquite Comments at 2; Springfield Comments at 8.
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Springfield argues that, generally, most temporary towers are only 100 feet tall and that, currently, the
tallest available temporary tower model is 150 feet tall.***

127.  We conclude that making the exemption available for towers less than 200 feet above
ground level is appropriate and adequate to ensure that the exemption serves the public interest both by
minimizing potential significant environmental effects and by enabling wireless providers to more
effectively respond to large or unforeseen spikes in demand for service. CTIA indicates that carriers
deploy temporary towers more than 150 feet tall to replace damaged towers of similar height, and that
having to use shorter towers to stand in for damaged towers may reduce coverage and thereby limit the
availability of service during emergencies.”” We agree with CTIA that reducing the maximum tower
height could undermine the intended purpose of the exemption. Further, the proposed limit of less than
200 feet will allow appropriate flexibility for taller temporary models, as they become available.

128.  Sprint recommends adopting a time limit longer than 60 days for operation of the
exempted towers. Sprint argues that at least six months is necessary for temporary towers that stand in
for damaged permanent towers.””® We conclude, however, that 60 days is an appropriate time limit for the
deployment of towers under this exemption. This time limit, as noted above, has substantial support in
the record, and we find that 60 days strikes the proper balance between making this exemption a useful
and effective tool for facilitating urgently needed short term communications deployments and facilitating
public involvement in Commission decisions that may affect the environment. As discussed, the brief
duration of the covered deployments renders post-construction notification unnecessary in the public
interest because the deployment will be removed by the time a post-construction notice period is complete
or shortly thereafter. As the intended deployment period grows, however, the applicability of that
reasoning erodes. For emergency deployments that may last up to six months or even longer, post-
construction notice will generally be warranted, as the Commission has indicated previously.”” Thus, we
find that the existing procedure—i.e., site-specific waivers that are generally conditioned on post-
construction notice—remains appropriate for emergency towers that will be deployed for longer periods
than those covered by the narrow exemption we establish today.

129.  Commenters differ on whether and on what terms the Commission should provide that an
applicant that deploys a tower pursuant to this exemption may subsequently obtain an extension of the
time limit for deployment. AT&T suggests that a single 60-day extension, upon a timely request
accompanied by a showing of compelling justification, is appropriate.*”® CTIA similarly proposes that,
“[t]o ensure the integrity of the 60-day limit, a carrier should only be permitted to keep a tower deployed
for more than 60 days pursuant to the exemption” if it (1) submits an extension request at least 10 days
prior to the expiration of the initial 60-day period, and (2) provides a “compelling justification in support
of keeping the temporary tower deployed for up to an additional 60 days.”* Steel in the Air and West
Palm Beach, on the other hand, assert that if a tower is needed for more than 60 days, then “the existing
rules should apply” and post-construction notification should be required.” Minneapolis expresses
concern about the exemption being misused as a loophole to provide long-term service or as a bridge to

(Continued from previous page)
323 See Mesquite Comments at 2.

324 See Springfield Comments at 8.

323 See CTIA Reply Comments at 4.

326 See Sprint Comments at 7.

327 See Environmental Notification Order on Remand, 26 FCC Red at 16717 n.117,
328 See AT&T Comments at 20.

¥ CTIA Comments at 9.

330 Steel in the Air Comments at 4; West Palm Beach Comments at 4.
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the eventual establishment of a permanent facility, and says that extensions should not be allowed
routinely.”’

130.  While flexibility is important when compelling cases arise, we recognize that permitting
long-term or multiple extensions could invite or allow misuse of the exemption. Therefore, we will
permit a single extension of up to 60 days, and only upon a showing that the need to keep the exempted
temporary tower in place beyond the initial 60 days is due to changed circumstances or information that
emerged after the exempted temporary tower was deployed.

131.  Some parties argue that concerns about potential misuse of the exemption justify
additional enforcement measures. Mendham asks the Commission to define the consequences that would
apply when an applicant uses the exemption for a non-qualifying tower or fails to remove a tower before
the exemption expires.*”> Springfield asks the Commission to regulate the number of times an exempt
temporary tower may be deployed within a single service area in order to prevent abuse of the exemption
by consecutive deployments.””® CTIA and PCIA, however, oppose such measures.”**

132. We decline to define consequences or to adopt special enforcement mechanisms for
misuse of the exemption we adopt today, as we find the Commission’s general enforcement mechanisms
sufficient. We agree with Springfield, however, that we should adopt a measure to prevent the use of
consecutive deployments under the exemption to effectively exceed the time limit.**> We therefore
require that at least 30 days must pass following the removal of one exempted temporary tower before the
same applicant may rely on the exemption for another temporary tower covering substantially the same
service area. While AT&T argues that the Commission should not adopt measures to prevent
“speculative abuses,”*** we conclude that this narrow limitation on the consecutive use of the exemption
will help to ensure that it applies only to deployments of brief duration, as intended. Further, we are not
persuaded by CTIA’s argument that such a restriction would interfere with a carrier’s flexibility to
respond to unforeseen events.*” The restriction places no limit on the number of exempt towers that can
be deployed at any one time to cover a larger combined service area. We also note that our rule provides
for extensions of the 60-day period in appropriate cases, which should further ensure that applicants have
sufficient flexibility to respond to unforeseen events.

133.  We further clarify that under appropriate conditions, such as natural disasters or national
emergencies, the relevant bureau may grant waivers of this limitation applicable to defined geographic
regions and periods. In addition, a party subject to this limitation at a particular site may still request a
site-specific waiver of the notice requirements for a subsequent temporary deployment at that site.

134.  To implement the new temporary towers exemption, Commission staff will modify FCC
Form 854 to provide a checkbox for applicants to indicate that they are claiming the exemption and to
require such applicants to provide documentation that supports such claim. We note that the modification
of the form is subject to approval by the Office of Management and Budget (OMB). To ensure clarity,
we provide that the exemption will take effect only when the Wireless Telecommunications Bureau issues
a Public Notice announcing OMB’s approval. We further provide that, until the new exemption is
effective, the interim waiver of notification requirements for temporary towers remains available.

31 See Minneapolis Comments at 15.

332 See Mendham Comments at 5.

333 See Springfield Comments at 8-9.

334 See CTIA Reply Comments at 3-4; PCIA Reply Comments at 33.
333 See Springfield Comments at 7-8.

336 PCIA Reply Comments at 33.

37 See CTIA Reply Comments at 3-4.
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V. IMPLEMENTATION OF SECTION 6409(A)

135.  In this section, we adopt rules to implement and enforce Section 6409(a) of the Spectrum
Act*** Section 6409(a) provides, in pertinent part, that “[n]otwithstanding [47 U.S.C. § 332(c)(7)] or any
other provision of law, a State or local government may not deny, and shall approve, any eligible facilities
request for a modification of an existing wireless tower or base station that does not substantially change
the physical dimensions of such tower or base station.””** Ambiguities in many of the terms in this
provision and its accompanying definition of “eligible facilities request” are likely to generate disputes
about its proper application, which could in turn undermine the goal of Title VI of the Spectrum Act of
advancing wireless broadband service for both public safety and commercial users.**” We therefore
conclude that it will serve the public interest to establish rules clarifying the requirements of Section
6409(a) and implementing and enforcing this provision.**' The rules we adopt today will provide
guidance to all stakeholders on their rights and responsibilities under the provision, facilitate the review
process for wireless infrastructure modifications, and accelerate wireless broadband deployment
consistent with our statutory responsibilities.

A. Background

136.  Congress adopted Section 6409 in 2012 as a provision of Title VI of the Middle Class
Tax Relief and Job Creation Act, which is more commonly known as the Spectrum Act.*** The Spectrum
Act required the Commission to allocate specific additional bands of spectrum for commercial use
(including the H Block and the AWS-3 band) and to auction and grant new licenses for this spectrum by
February 2015.>* The Spectrum Act also authorized the Commission to conduct an incentive auction of
broadcast television spectrum in order to make additional spectrum available for commercial broadband
service.”™ Finally, the Spectrum Act established the First Responder Network Authority (FirstNet) to
oversee the construction and operation of a nationwide public safety wireless broadband network (PSBN)
and provided dedicated spectrum and other resources for this purpose, including funding from the
proceeds of the auctions that the Spectrum Act required and authorized.” Congress specifically directed
FirstNet to “encourag[e]... leverag[ing] to the maximum extent economically desirable, existing

338 See Spectrum Act § 6409(a).

339 Spectrum Act § 6409(a)(1).

9 Conference Report at 136.

3 See Infrastructure NPRM, 28 FCC Red at 14274 para. 95
342 See, generally, Spectrum Act, Title VI.

3 See Spectrum Act § 6401. The H Block auction closed in February 2014, and the Commission issued licenses for
construction and operation over H Block spectrum in April 2014. Auction of H Block Licenses in the 1915-1920
MHz and 1995-2000 MHz Band Closes; Winning Bidder Announced for Auction 96, Public Notice, 29 FCC Red
2044 (WTB 2014); Wireless Telecommunications Bureau Grants H Block (1915-1920 MHz and 1995-2000 MHz)
Licenses, Auction No. 96, Public Notice, 29 FCC Red 4782 (WTB 2014). The AWS-3 auction is scheduled for
November 2014. Auction of Advanced Wireless Services (AWS-3) Licenses Scheduled for November 13, 2014;
Notice and Filing Requirements, Reserve Prices, Minimum Opening Bids, Upfront Payments and Other Procedures
for Auction 97, Public Notice, 29 FCC Red 8386 (WTB 2014).

3 See Spectrum Act §§ 6402, 6403. See also Expanding the Economic and Innovation Opportunities of Spectrum
Through Incentive Auctions, Docket No. 12-268, Notice of Proposed Rulemaking, 27 FCC Red 12357 (2012);
Expanding the Economic and Innovation Opportunities of Spectrum Through Incentive Auctions, GN Docket No.
12-268, Report and Order, 29 FCC Red 6567 (2014) (Incentive Auction Report and Order).

3 See Spectrum Act §§ 6201, 6202, 6206. See also Implementing Public Safety Broadband Provisions of the
Middle Class Tax Relief and Job Creation Act of 2012; Implementing a Nationwide, Broadband, Interoperable
Public Safety Network in the 700 MHz Band; Service Rules for the 698-746, 747-762 and 777-792 MHz Bands, PS
Docket No. 12-94, PS Docket No. 06-229, WT Docket No. 06-150, Notice of Proposed Rulemaking, 28 FCC Red
2715 (2013).
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commercial wireless infrastructure to speed deployment of the network.”**® And it authorized the
Commission to “take any action necessary to assist [FirstNet] in effectuating its duties and
responsibilities” under the Spectrum Act.*"’

137.  In the context of these goals, Congress included Section 6409, which contributes to the
twin goals of commercial and public safety wireless broadband deployment through several measures that
promote the deployment of the network facilities needed to provide broadband wireless services. These
measures include Section 6409(a), entitled “Facility Modifications,” which has three provisions. As
noted above, Subsection (a)(1) provides that “[n]otwithstanding section 704 of the Telecommunications
Act of 1996 [codified as 47 U.S.C. § 332(c)(7)] or any other provision of law, a State or local government
may not deny, and shall approve, any eligible facilities request for a modification of an existing wireless
tower or base station that does not substantially change the physical dimensions of such tower or base
station.”**® Subsection (a)(2) defines the term “eligible facilities request” as any request for modification
of an existing wireless tower or base station that involves (a) collocation of new transmission equipment;
(b) removal of transmission equipment; or (c) replacement of transmission equipment.”*’ Subsection
(a)(3) provides that “[n]othing in paragraph (a) shall be construed to relieve the Commission from the
requirements of the National Historic Preservation Act or the National Environmental Policy Act of
1969.*° Aside from the definition of “eligible facilities request,” Section 6409(a) does not define any of
its terms. Similarly, neither the definitional section of the Spectrum Act nor that of the Communications
Act contains definitions of the Section 6409(a) terms.>'

138.  After the adoption of the Spectrum Act, Commission staff received inquiries from service
providers, facilities owners, and State and local governments seeking guidance as to how Section 6409(a)
should be applied, leading the Wireless Telecommunications Bureau to issue a Public Notice in January
of 2013 (Section 6409(a) PN).*** Although the Section 6409(a) PN provided interpretive guidance on
certain questions, the Bureau left other issues unaddressed, and parties also raised questions and concerns
regarding the Section 6409(a) PN guidance itself.*> Therefore, in the Infrastructure NPRM, the
Commission sought comment on whether to address the provision more conclusively and
comprehensively.” The Commission found that it would serve the public interest to seek comment on
implementing rules to define terms that the provision left undefined, and to fill in other interstices that
may serve to delay the intended benefits of Section 6409(a). The Commission anticipated that, in the
absence of definitive guidance, the uncertainties under Section 6409(a) might lead to protracted and
costly litigation, adversely affect the timely deployment of the PSBN, and undermine the Spectrum Act’s
goal of advancing broadband deployment.’* In addition, the Commission expressed its belief that the
various stakeholders, including State and local governments, FirstNet, Commission licensees, and tower
companies, would benefit from having settled interpretations on which they could rely in determining

36 Spectrum Act § 6206(b)(1)(C).

7 Spectrum Act § 6213.

¥ 1d. § 6409(a)(1).

¥ 1d. § 6409(a)(2).

30 1d. § 6409(a)(3).

31 See Infrastructure NPRM, 28 FCC Red at 14272-73 para. 92 (citing Spectrum Act § 6001; 47 U.S.C. § 153).

2 See Wireless Telecommunications Bureau Offers Guidance on Interpretation of Section 6409(a) of the Middle
Class Tax Relief and Job Creation Act of 2012, Public Notice, 28 FCC Rcd 1 (WTB 2013) (Section 6409(a) PN).
See also Infrastructure NPRM, 28 FCC Rcd at 14273 para. 93.

353 See id. at 14275 para. 96.
354 See id.

355 .
See id.
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how to comply with the new law. It therefore sought comment on the interpretation of various terms, and
on other implementing issues under the provision. The Commission also sought comment on any reasons
it should limit or decline to take regulatory action to clarify Section 6409(a) in this proceeding.**

139.  Inresponse to the Infrastructure NPRM, a broad range of parties from within the
communications industry, including carriers, cable companies, tower companies and other infrastructure
providers, wireless equipment providers, and industry associations representing, among others, utilities,
broadcasters, and wireless Internet service providers, submitted comments arguing that the Commission
should adopt rules clarifying the terms of Section 6409(a) to reduce uncertainty and litigation and to
facilitate deployment of broadband services.””’ These commenters assert that some jurisdictions have
adopted varying and often narrow interpretations of the provision, and that failure to adopt such rules will
likely result in an inconsistent patchwork of requirements and undermine the efficiencies the provision
was crafted to create.’”™ They contend that Commission action is necessary to eliminate ambiguities that
have caused delay or denial of applications for broadband facilities deployment.**

140.  Most municipality commenters, however, oppose adoption of rules and recommend
instead that the Commission encourage the wireless industry and local governments to collaborate on
development of best practices.’® They argue that it is not necessary to adopt rules at this time because
there is no evidence of a widespread problem in deployment of modified facilities covered by Section
6409(a).”" They also contend that local governments and the wireless industry work well together on
siting issues in most cases, and where problems arise, they can be and are addressed on a case-by-case
basis.*® They argue that additional informal guidance would address the concerns raised in the
Infrastructure NPRM more productively than adopting rules, particularly if the supplemental guidance
encouraged cooperative efforts between interested parties and the development of best practices.*®® Some
localities, however, support adoption of rules, arguing that a clear statement from the Commission would
resolve the divergent views of industry and regulatory authorities.***

141.  Some industry associations have affirmatively committed to working “with municipal
government representatives . . . on developing materials and gathering information that will foster a
greater understanding of Section 6409(a) and facilitate timely and consistent wireless facility

356 .
See id.

7 See, e.g., AT&T Comments at 21; AT&T Reply Comments at 12-13; CTIA Reply Comments at 5; PCIA
Comments at 24-25; Sprint Comments at 7-8; Verizon Comments at 26-27.

38 See, e. g., AT&T Comments at 7; PCIA Comments at 24-25; Verizon Comments at 26-27.

9 See, e.g., AT&T Comments at 7; Verizon Comments at 26-27 (providing examples of narrow interpretation of
the provision by States and local jurisdictions); see also Coconut Creek Comments at 5 (arguing that it is appropriate
for the Commission to adopt rules interpreting the Congressional intent behind Section 6409(a) because of the
divergent views already taken by industry and local government in the absence of clarity).

360 See, e.g., Alexandria ef al. Comments at 5-13; CA Local Governments Comments at 1; CCUA et al. Comments
at 4-5; DC Comments at 7; Fairfax Comments at 6-7; IAC Comments at 2; Long Beach Comments at 1; NATOA et
al. Comments at 7-11; NJSLM Comments at 2.

361 See, e.g., CCUA et al. Comments at 4, 17-18; see also CA Local Governments Comments at 1; DC Comments at
6 (arguing that there is no record of State and local governments being unresponsive to requests for collocations or
reasonable modification of existing towers); Fairfax Comments at 6-7 (asserting that in the last five years, Fairfax
County has approved 99.8% of all collocation applications).

62 See, e.g., CCUA et al. Comments at 4-5.
%3 See, e.g., Alexandria et al. Comments at 13-22; CCUA et al. Comments at 4-5.

%4 See, e.g., Coconut Creek Comments at 5; MDIT Comments at 2; West Palm Beach Comments at 5.
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modifications.””® In particular, CTIA and PCIA pledge to start working with representative national
associations shortly after release of this Report and Order to assist resource-constrained municipalities
“during the transition and implementation of any rules the FCC may adopt pertaining to the application
review process pursuant to Section 6409(a).”**® They also have committed to distributing best practices to
resource-constrained jurisdictions, holding webinars regarding the application process for resource-
constrained jurisdictions, and “[p]roviding assistance in drafting a model ordinance and application for
reviewing eligible facilities requests under Section 6409(a).”*®” Finally, they have committed to

“[c]reating a Checklist that local government officials can use to help streamline review processes.”*®

B. Discussion

142.  After reviewing the voluminous record in this proceeding, we decide to adopt rules
clarifying the requirements of Section 6409(a), and implementing and enforcing these requirements, in
order to prevent delay and confusion in such implementation. As the Commission noted in the
Infrastructure NPRM, collocation on existing structures is often the most efficient and economical
solution for mobile wireless service providers that need new cell sites to expand their existing coverage
area, increase their capacity, or deploy new advanced services.® We agree with industry commenters
that clarifying the terms in Section 6409 will eliminate ambiguities in interpretation and thus facilitate the
zoning process for collocations and other modifications to existing towers and base stations.””® Although
these issues could be addressed over time through judicial decisions, we conclude that addressing them
now in a comprehensive and uniform manner will ensure that the numerous and significant disagreements
over the provision do not delay its intended benefits.

143.  The record demonstrates very substantial differences in the views advanced by local
government and wireless industry commenters on a wide range of interpretive issues under the provision.
While many localities recommend that the Commission defer to best practices to be developed on a
collaborative basis,’’' we find that there has been little progress in that effort since enactment of Section
6409(a) well over two years ago. And while we generally encourage the development of voluntary best
practices, we are also concerned that voluntary best practices, on their own, may not effectively resolve
many of the interpretive disputes or ensure uniform application of the law in this instance.”” In light of
these disputes, we take this opportunity to provide additional certainty to parties.

144.  Authority. We find that we have authority under Section 6003 of the Spectrum Act to
adopt rules to clarify the terms in Section 6409(a) and to establish procedures for effectuating its

395 1 etter from Jonathan M. Campbell, PCIA-The Wireless Infrastructure Association, and Brian M. Josef, CTIA-
The Wireless Association, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 13-238, filed Oct. 16,2014
(PCIA and CTIA Oct. 16, 2014 Ex Parte). See 47 C.F.R. §§ 1.1204(a)(10), 1.1203(a)(1).

3 pCIA and CTIA Oct. 16, 2014 Ex Parte at 1.
7 1d. at 2.
368 Id.

3%9 See Infrastructure NPRM, 28 FCC Red at 14274 para. 95 (citing Sixteenth Competition Report, 28 FCC Red at
3909 para. 331). PCIA estimates that the average cost to build a new tower is between $250,000 and $300,000,
whereas the average deployment cost for a collocation is between $25,000 and $30,000. See PCIA Comments, WT
Docket 11-186, at 7.

370 See, e.g., AT&T Comments at 7; Joint Venture Comments at 5; PCIA Comments at 24-25; San Diego PDS
Comments at 2; Sprint Comments at 7-8; Verizon Comments at 26-27.

I See, e.g., Alexandria et al. Comments at 11; CA Local Governments Comments at 1; CCUA ef al. Comments at
4-5; DC Comments at 7; Fairfax Comments at 6-7; IAC Comments at 2; NATOA et al. Comments at 7-11; NJSLM
Comments at 2.

37 See, e.g., PCIA Comments at 25-26. See also AT&T Reply Comments at 12-13.
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requirements.”” Section 6003 requires the Commission to “implement and enforce this title as if this title
is a part of the Communications Act of 1934, bringing its interpretation directly within several
provisions granting the Commission broad authority to promulgate rules implementing that Act.’” As
noted above, we also have broad authority to “take any action necessary to assist [FirstNet] in effectuating
its duties and responsibilities” to construct and operate a nationwide public safety broadband network.*”®
The rules we adopt reflect the authority conferred by these provisions, as they will facilitate and expedite
infrastructure deployment in qualifying cases and thus advance wireless broadband deployment by
commercial entities as well as FirstNet.

1. Definition of Terms in Section 6409(a)

145.  Section 6409(a) includes a number of undefined terms that bear directly on how the
provision applies to infrastructure deployments. Below, we address the meaning of “wireless tower or
base station,” “transmission equipment,” “collocation,” and “substantially changes the physical
dimensions.”

99 <.

a. Scope of Covered Services

146.  Background. We first address the scope of wireless services to which the provision
applies through the definitions of both “transmission equipment” and “wireless tower or base station.” In
the Infrastructure NPRM, the Commission observed that Section 6409(a) refers to “transmission
equipment” without referencing any particular service, and similarly refers generally to a “wireless” tower
or base station, rather than specifying towers and base stations used for particular services.””” The
Commission therefore proposed to find that Section 6409(a) applies to equipment used in connection with
any Commission-authorized wireless transmission, licensed or unlicensed, terrestrial or satellite,
including commercial mobile, private mobile, broadcast, and public safety services, as well as fixed
wireless services such as microwave backhaul or fixed broadband.””® The Commission further proposed
to define a “wireless” tower or base station to include one used for any such purpose (i.e., to cover the
same scope of services as “transmission equipment”).*”

147.  Wireless and broadcast industry commenters generally support this proposed
interpretation.” For example, NAB argues that an interpretation of Section 6409(a) encompassing
broadcast service, towers, and equipment is fundamentally consistent with Congress’s intent to improve
the facilities application process; it contends further that this interpretation will make broadcast towers
more readily available for collocation, especially for public safety communications equipment.”™® UTC
similarly argues that “[b]ecause of the ubiquity of utility and CII (‘critical infrastructure industries’)

3 See Spectrum Act § 6003.

3 Spectrum Act § 6003.

375 See 47 U.S.C. §§ 154(i), 201(b), 303(r).

376 Spectrum Act § 6213, codified at 47 U.S.C. § 1433.

37 Infrastructure NPRM, 28 FCC Red at 14277 para. 103.
378 See id. at 14277 para. 104.

P Id.

0 See, e.g., AT&T Comments at 23; CCA Reply Comments at 4-5; Cox Reply Comments at 5; CTIA Reply
Comments at 7; ExteNet Comments at 4; Fibertech Comments at 19; NCTA Reply Comments at 3; PCIA
Comments at 29-30; Sprint Comments at 8-9; TIA Comments at 5; T-Mobile Reply Comments at 5-6; UTC
Comments at 12; Verizon Comments at 27.

3! See NAB Reply Comments at 3-4.
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communications networks, operators of small cell and DAS networks can use collocation on these
facilities to . . . bring advanced communications capabilities throughout the United States.”**

148.  Municipal commenters generally favor a narrower scope of covered services.”” Several
urge the Commission to interpret the term “wireless” in Section 6409(a) to cover only “personal wireless
services” consistent with Section 332(c)(7).** In a joint submission of proposed definitions (Local
Government Definitions),”® several municipal commenters urge us to find that the provision covers
“personal wireless services” and “wireless ‘public safety services.””** Some municipal commenters
object in particular to the inclusion of broadcast services, arguing that treating “broadcast” as a “wireless”
service conflicts with the usage of those terms in the Spectrum Act and in other Commission orders.”’

149.  Discussion. After considering the arguments in the record, we conclude that Section
6409(a) applies both to towers and base stations and to transmission equipment used in connection with
any Commission-authorized wireless communications service. We find strong support in the record for
this interpretation.”® With respect to towers and base stations, we conclude that this interpretation is
warranted given Congress’s selection of the broader term “wireless” in Section 6409(a) rather than the
narrow term “personal wireless service” it previously used in Section 332(c)(7), as well as Congress’s
express intent that the provisions of the Spectrum Act “advance wireless broadband service,” promoting
“billions of dollars in private investment,” and further the deployment of FirstNet.* We find that
interpreting “wireless” in the narrow manner that some municipal commenters suggest would
substantially undermine the goal of advancing the deployment of broadband facilities and services,”’ and
that interpreting Section 6409(a) to facilitate collocation opportunities on a broad range of suitable
structures will far better contribute to meeting these goals, and is particularly important to further the
deployment of FirstNet. As noted above, the Spectrum Act directs the FirstNet authority, in carrying out
its duty to deploy and operate a nationwide public safety broadband network, to “enter into agreements to
utilize, to the maximum extent economically desirable, existing . . . commercial or other communications

32 UTC Comments at 3.

383 See, e.g., Alexandria et al. Comments at 26; Coconut Creek Comments at 6; San Antonio Comments at 16;
Springfield Comments at 14-15; West Palm Beach Comments at 6.

¥ See, e.g., Alexandria ef al. Comments at 26 (arguing that in using the term “wireless,” Congress “was concerned
with the sorts of services that are the subject of Section 332(c)(7)” and not, for example, broadcast towers).

385 See Letter from Gerard Lederer, Best Best & Krieger LLP, to Marlene Dortch, Secretary, FCC, WT Docket No.
13-238, filed July 21, 2014 (Local Governments July 21, 2014 Ex Parte), Attach. B; Letter from Kenneth S.
Fellman, Kissinger & Fellman, P.C., to Marlene Dortch, Secretary, FCC, WT Docket No. 13-238, filed July 17,
2014 (CCUA et al. July 17,2014 Ex Parte), Attach. A. Because these two sets of definitions are identical, and
because their proponents confirmed as much, we refer to them collectively as the “Local Government Definitions.”

% See Local Government Definitions. The Local Government Definitions propose to define “public safety
services” in the manner that term is defined in Section 1401(27) of the Spectrum Act, but they do not propose how
to define “wireless.”

387 See, e.g., Alexandria ef al. Comments at 26; San Antonio Comments at 16.

3 See, e.g., AT&T Comments at 23; CCA Reply Comments at 4-5; Cox Reply Comments at 3-4; NAB Reply
Comments at 6; PCIA Comments at 29; Sprint Comments at 8-9.

3% See Conference Report at 136 (discussing the purposes of the public safety and spectrum provisions of the
Conference substitute, stating that “[t]hese provisions also deliver on one of the last outstanding recommendations
of the 9/11 Commission by creating a nationwide interoperable broadband communications network for first
responders.”).

390 . . . . . .

As some commenters note, Section 332(c)(7) defines “personal wireless services” as “commercial mobile [radio]
services, unlicensed wireless [telecommunications] services, and common carrier wireless exchange access
services.” 47 U.S.C. § 332(c)(7).

63



Federal Communications Commission FCC 14-153

infrastructure; and . . . Federal, State, tribal, or local infrastructure.”*' For all of these reasons, we find it
appropriate to interpret Section 6409(a) as applying to collocations on infrastructure that supports
equipment used for all Commission-licensed or authorized wireless transmissions.

150.  We are not persuaded that Congress’s use of the term “base station” implies that the
provision applies only to mobile service.*”* As noted in the Infrastructure NPRM, our rules define “base
station” as a feature of a mobile communications network, and the term has commonly been used in that
context.” It is important, however, to interpret “base station” in the context of Congress’s intention to
advance wireless broadband service generally, including both mobile and fixed broadband services.**
We note, for example, that the Spectrum Act directs the Commission to license the new commercial
wireless services employing H Block, AWS-3, and repurposed television broadcast spectrum under
“flexible-use service rules”—i.e., for fixed as well as mobile use.**® Moreover, in the context of wireless
broadband service generally, the term “base station” describes fixed stations that provide fixed wireless
service to users as well as those that provide mobile wireless service.” Indeed, this is particularly true
with regard to Long Term Evolution (LTE), in which base stations can support both fixed and mobile
service.”” Accordingly, we find that, in the context of Section 6409(a), the term “base station”
encompasses both mobile and fixed services.

31 Spectrum Act § 6206(c)(3). We further note Congress’s direction to FirstNet that, in issuing requests for
proposals to private sector entities for the purposes of building and operating the public safety network, FirstNet
should “encourage[e] that such requests leverage, to the maximum extent economically desirable, existing
commercial wireless infrastructure to speed deployment of the network.” Id. at § 6206(b)(1)(C).

% See, e.g., IAC Comments at 5 (citing Intergovernmental Advisory Committee to the Federal Communications
Commission: Advisory Recommendation Number 2013-9, “Response to Wireless Telecommunications Bureau’s
Guidance on Interpretation of Section 6409(a) of the Middle Class Tax Relief and Job Creation Act of 2012,” dated
July 31, 2013 (“IAC Recommendation”), at 3). The IAC Recommendation has been filed in WC Docket No. 11-59
(Aug. 2, 2013) and is also available at http://www.fcc.gov/encyclopedia/intergovernmental-advisory-committee-
comments.).

3% Infrastructure NPRM, 28 FCC Red at 14278 para. 107 (citing 47 C.F.R. § 90.7, which defines “base station” in
Part 90 of the Commission’s rules as a “station at a specified site authorized to communicate with mobile stations.”);
47 C.F.R. §§ 2.1(c), 24.5 (defining “base station” as “[a] land station in the land mobile service.”).

3% See WISPA Reply Comments at 7.
3% Spectrum Act §§ 6401(b)(1)(B), 6403 (codified at 47 U.S.C. §§ 1451(b)(1)(B), 1452).

3% See, e.g., Amendment of Part 27 of the Commission’s Rules to Govern the Operation of Wireless
Communications Services in the 2.3 GHz Band, WT Docket No. 07-293, Report and Order and Second Report and
Order, 25 FCC Red 11710, n.92 (2010) (stating that, “[i]n fixed WiMAX networks, both the base stations and
subscriber stations are stationary during use”); Unlicensed Operation in the TV Broadcast Bands, ET Docket No.
04-186, Additional Spectrum For Unlicensed Devices Below 900 MHz and in the 3 GHz Band, ET Docket No. 02-
380, Second Report and Order and Memorandum Opinion and Order, 23 FCC Red 16807, 16846 para. 104 (2009)
(adopting rules to allow unlicensed wireless broadband services, and noting that “[a] fixed system will consist of a
permanently located base station transmitting to one or more fixed devices or to personal/portable end user
devices”); Pacific Wireless, “Fixed Wireless Broadband,” available at http://www.pacificwireless.com.au/fixed-
wireless-broadband.html (noting that “[i]n all wireless networks, base stations do not move—i.e. they are in a fixed
location—but in a mobile broadband network, the [Subscriber Unit] can move”).

397 See, e.g., “PLDT Rolls-Out 5,000 New 4G LTE Base Stations,” available at
http://www.policychargingcontrol.com/1824-pldt-rolls-out-5-000-new-Ite-base-stations (noting one service provider
has “deployed nearly 2,000 fixed wireless LTE base stations to serve high-speed wireless broadband services to
homes”); “LTE to Bring Fixed-Wireless Broadband to Rural Australia,” available at
http://www.ericsson.com/news/1520376 (noting that “[f]ixed-wireless networks are used to connect stationary
points — in this case LTE base stations to several households or businesses”).
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151.  We are also not persuaded that we should exclude “broadcast” from the scope of Section
6409(a), both with respect to “wireless” towers and base stations and with respect to transmission
equipment. While we acknowledge that the term “wireless providers” appears in other sections of the
Spectrum Act that do not encompass broadcast services,”® we do not agree that use of the word
“wireless” in Section 6409’s reference to a “tower or base station” can be understood without reference to
context.” We therefore interpret the term “wireless” as used in Section 6409(a) in light of the purpose of
this provision in particular and the larger purposes of the Spectrum Act as a whole. We find that
Congress intended the provision to facilitate collocation in order to advance the deployment of
commercial and public safety broadband services, including the deployment of the FirstNet network. We
agree with NAB that including broadcast towers significantly advances this purpose by “supporting the
approximately 25,000 broadcast towers as collocation platforms.”** We note that a variety of industry
and municipal commenters likewise support the inclusion of broadcast towers for similar reasons.*"
Finally, we observe that this approach is consistent with the Collocation Agreement and the NPA, both of
which define “tower” to include broadcast towers. These agreements address “wireless” communications
facilities and collocation for any “communications” purposes. They extend to any “tower” built for the
sole or primary purpose of supporting any “FCC-licensed” facilities.*”” We find these references
particularly persuasive in ascertaining congressional intent, since Section 6409(a) expressly references the
Commission’s continuing obligations to comply with NEPA and NHPA, which form the basis for these
agreements.*”

3% See, e.g., Spectrum Act § 6203 (“Public Safety Interoperability Board”). This section provides that “4 members
[of the board] shall be representatives of wireless providers,” of whom two members must represent “national
wireless providers,” one must represent “regional wireless providers,” and one must represent “rural wireless
providers.” We agree that the phrase “wireless providers” in the context of this separate Subtitle B of the Spectrum
Act, in establishing a board charged with developing recommended minimum technical interoperability
requirements for the nationwide public safety broadband network, was not intended to include providers of
broadcast services. See also San Antonio Comments at 16, n.19. San Antonio argues that the Commission has used
the terms “wireless” and “broadcast” to refer to two different categories of service, citing the Commission’s
decisions that distinguish between “wireless” and “broadcast” licensees. The Commission decisions cited by San
Antonio are in the context of establishing different regulatory requirements for wireless services and broadcast
services, and do not address the context of facilitating access to infrastructure. As discussed further below, for
example, the Collocation Agreement uses the term “wireless” broadly to refer to the use of “wireless antenna” for
any “communications” purpose, including broadcast. See Collocation Agreement (entitled “National Programmatic
Agreement for the Collocation of Wireless Antennas™) § LA (encompassing all antennas for the “purpose of
transmitting and/or receiving radio frequency signals for communications purposes”).

% As the Supreme Court has cautioned, “[m]ost words have different shades of meaning and consequently may be
variously construed, not only when they occur in different statutes, but when used more than once in the same
statute or even in the same section.” Environmental Defense v. Duke Energy Corp., 549 U.S. 561, 574 (2007).
Thus, the same word in the same statute “may take on distinct characters from association with distinct statutory
objects calling for different implementation strategies.” Id.

% NAB Reply Comments at 3-4 (stating that anecdotal evidence suggests that as many as 85% of the approximately
25,000 existing broadcast towers are being used for collocation today).

41 See, e. g., Coconut Creek Comments at 6; NAB Reply Comments at 3; NCTA Reply Comments at 2-3;
Springfield Comments at 15; West Palm Beach Comments at 5.

40247 C.F.R. Part 1 App. B (Collocation Agreement) (introductory clause and part I definitions of “collocation” and
“tower”). Under the NPA, “tower” is defined as “[a]ny structure built for the sole or primary purpose of supporting
Commission-licensed or authorized Antennas, including the on-site fencing, equipment, switches, wiring, cabling,
power sources, shelters, or cabinets associated with that Tower but not installed as part of an Antenna as defined
herein.” 47 C.F.R. Part 1 App. C § I.A.14 (NPA).

403 See Spectrum Act § 6409(c).
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152.  We further conclude that a broad interpretation of “transmission equipment” is similarly
appropriate in light of the purposes of Section 6409(a) in particular and the Spectrum Act more
generally.*” The statute’s Conference Report expresses Congress’s intention to advance wireless
broadband service generally,*” and as PCIA states, a broad definition of this term will ensure coverage
for all wireless broadband services, including future services not yet contemplated.*” Defining
“transmission equipment” broadly will therefore facilitate the deployment of wireless broadband
networks and will “minimize the need to continually redefine the term as technology and applications
evolve.”*”” We also note that a broad definition reflects Congress’s definition of a comparable term in the
context of directly related provisions in the same statute; in Section 6408, the immediately preceding
provision addressing uses of adjacent spectrum, Congress defined the term “transmission system” broadly
to include “any telecommunications, broadcast, satellite, commercial mobile service, or other
communications system that employs radio spectrum.”*"

153. We disagree with commenters who contend that including broadcast equipment within
covered transmission equipment does not advance the goals of the Spectrum Act.*”® While broadcast
equipment does not itself transmit wireless broadband signals, its efficient collocation pursuant to Section
6409(a) will expedite and minimize the costs of the relocation of broadcast television licensees that are
reassigned to new channels in order to clear the spectrum that will be offered for broadband services
through the incentive auction, as mandated by the Spectrum Act.*'* Accordingly, we conclude that
inclusion of broadcast service equipment in the scope of transmission equipment covered by the provision
furthers the goals of the legislation and will contribute in particular to the success of the post-incentive
auction transition of television broadcast stations to their new channels. In any event, we note that the
language of Section 6409(a) is broader than that used in Section 332(c)(7), and it is therefore reasonable
to construe it in a manner that does not differentiate among various Commission-regulated services,
particularly in the context of mandating approval of facilities that do not result in any substantial increase
in physical dimensions.

154.  We further reject arguments that Congress intended these terms to be restricted to
equipment used in connection with personal wireless services and public safety services.*'' The
Communications Act and the Spectrum Act already define those narrower terms, and Congress chose not
to employ them in Section 6409(a), determining instead to use the broader term, “wireless.” The

404 See., e.g., AT&T Comments at 23; CCA Reply Comments at 4-5; NAB Reply Comments at 3-4; PCIA
Comments at 29-31; Sprint Comments at 8-9; TIA Comments at 5; WISPA Reply Comments at 4.

3 See Conference Report at 136.

4 See PCIA Comments at 29. See also, e.g., CCA Reply Comments at 4-5.
7 Towerstream Comments at 10-11; CCA Reply Comments at 5.

%8 Spectrum Act § 6408.

4 See, e.g., Alexandria et al. Comments at 26; CA Local Governments Comments at 2-3; CCUA et al. Comments
at 9; Local Government Definitions.

40 See Incentive Auction Report and Order, 29 FCC Rcd 6133, at paras. | (establishing rules to, among other thing,
reorganize the broadcast television bands in order to “recover a portion of ultra-high frequency (‘UHF’) spectrum
for a ‘forward auction’ of new, flexible-use licenses suitable for providing mobile broadband services”), 581
(providing that “[t]he following circumstances may justify an extension of a station’s construction deadline: . . .
delays faced by broadcast stations that must obtain government approvals, such as land use or zoning approvals”).
We further note that Section 6403 allows broadcasters subject to relocation in the incentive auction process to
accept, in lieu of reimbursement for relocation cost, a waiver of the applicable service rules to permit the licensee to
make flexible use of its assigned spectrum to provide services other than broadcast television services, so long as the
licensee provides “at least 1 broadcast television program stream on such spectrum at no charge to the public.”
Spectrum Act § 6403(b)(4)(B).

41 Soe Local Government Definitions.
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legislative history supports the conclusion that Congress intended to employ broader language. In the
Conference Report, Congress emphasized that a primary goal of the Spectrum Act was to “advance
wireless broadband service,” which would “promot[e] billions of dollars in private investment, and
creat[e] tens of thousands of jobs.”*'? In light of its clear intent to advance wireless broadband
deployment through enactment of Section 6409(a), we find it implausible that Congress meant to exclude
facilities used for such services.

b. Transmission Equipment

155.  Background. In addition to seeking comment on the scope of services supported by
covered “transmission equipment,” the Commission further proposed to define “transmission equipment”
to encompass antennas and other equipment associated with and necessary to their operation, including
power supply cables and backup power equipment.*® It sought comment in particular on including
backup power equipment in light of the public interest in continued service during emergencies. It further
sought comment on whether to use the NPA’s definition of “antenna” as the definition of “transmission
equipment.”*"*

156.  Industry commenters support the Commission’s proposal.*’* They argue that the
definition of “transmission equipment” must include backup power equipment and other power supply
equipment in light of the public interest in maintaining uninterrupted service during emergencies.*'®
AT&T recommends that we base the definition on the definition of “antenna” in the NPA, which includes
the transmission device and any on-site equipment, switches, wiring, cabling, power sources, shelters, or
cabinets.*"’

157.  Several local government commenters oppose the proposed definition, urging the
Commission to limit its scope to electronic components that actually transmit or receive communications
signals.*"® In particular, they oppose inclusion of backup power generators, arguing that some generators
raise environmental, safety and zoning issues more properly suited to a discretionary review process.*"’
Tempe argues further that backup power equipment should not be included in the definition because it is
not “necessary” to wireless operations.*’

158.  Discussion. We adopt the proposal in the Infrastructure NPRM to define “transmission
equipment” to encompass antennas and other equipment associated with and necessary to their operation,
including power supply cables and backup power equipment.**! We find that this definition reflects
Congress’s intent to facilitate the review of collocations and minor modifications, and it recognizes that

12 See Conference Report at 136.
3 Infrastructure NPRM, 28 FCC Red at 14277-78 para. 105.
14 1d. at 14278 para. 106.

415 See, e.g., AT&T Comments at 23; CCA Reply Comments at 4-5; CTIA Reply Comments at 7; Fibertech
Comments at 18; PCIA Comments at 29-31; Sprint Comments at 8-9; TIA Comments at 5.

416 See, e.g., AT&T Comments at 23; PCIA Comments at 29-30; Sprint Comments at 8-9.
7 AT&T Comments at 23.

1% See, e.g., CA Local Governments Comments at 2-3; CCC Comments at 3 (arguing “transmission equipment”
should not include “ancillary or support equipment that is uninvolved in transmission, such as back-up power
generators”); CCUA et al. Comments at 9; Coconut Creek Comments at 5-6; Tucson Comments at 5.

19 See, e. g., CA Local Governments Comments at 3; Coconut Creek Comments at 5-6; Fairfax Comments at 7-8;
Tucson Comments at 5; West Palm Beach Comments at 5-6.

#% Tempe Comments at 11.

! Infrastructure NPRM, 28 FCC Red at 14277-78 para. 105.
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Congress used the broad term “transmission equipment” without qualifications that would logically limit
its scope.**

159.  We are further persuaded by wireless industry commenters that power supplies, including
backup power, are a critical component of wireless broadband deployment and that they are necessary to
ensure network resiliency.*” Indeed, including backup power equipment within the scope of
“transmission equipment” under Section 6409(a) is consistent with Congress’s directive to the FirstNet
Authority to “ensure the . . . resiliency of the network.”** Tempe’s assertion that backup power is not
technically “necessary” because transmission equipment can operate without it is unpersuasive. Backup
power is certainly necessary to operations during those periods when primary power is intermittent or
unavailable.”” We also conclude that “transmission equipment” should be interpreted consistent with the
term “antenna” in the NPA and, given that the NPA term encompasses “power sources” without
limitation, we find that “transmission equipment” includes backup power sources.”® Finally, while we
recognize the concerns raised by local government commenters regarding the potential hazards of backup
power generators, we find that these concerns are fully addressed in the standards applicable to
collocation applications discussed below.*’

160.  Therefore, we define “transmission equipment” under Section 6409(a) as any equipment
that facilitates transmission for any Commission-licensed or authorized wireless communication service,
including, but not limited to, radio transceivers, antennas and other relevant equipment associated with
and necessary to their operation, including coaxial or fiber-optic cable, and regular and backup power
supply.*® This definition includes equipment used in any technological configuration associated with any
Commission-authorized wireless transmission, licensed or unlicensed, terrestrial or satellite, including
commercial mobile, private mobile, broadcast, and public safety services, as well as fixed wireless
services such as microwave backhaul or fixed broadband.

c. Existing Wireless Tower or Base Station

161.  Background. In addition to seeking comment on the scope of the word “wireless” as used
in the phrase “wireless tower or base station,” as discussed above, the Commission sought comment more
generally on how to define “existing wireless tower or base station” in order to determine the scope of

22 1d. See also CCA Reply Comments at 4-5; PCIA Comments at 29; Sprint Comments at 8-9; TIA Comments at 5.

2 See, e.g., PCIA Comments at 29-30; Sprint Comments at 8-9; TIA Comments at 5; CCA Reply Comments at 4-5.
See also CTIA Comments at 23 (“Several significant storm-related disasters over the past three years have
underscored the importance of infrastructure . . . hardening as [it] relate[s] to wireless carriers’ ability to maintain
communications at the very time it is needed by public safety to assist recovery efforts and by the public to find out
the fates of loved ones.”).

2% Spectrum Act § 6206(b)(2)(A). See also “Why FirstNet,” available at http://www.firstnet.gov/about/why (stating
that “Reliability Must Be Built In” and emphasizing that “[a]s wind speeds rise and electrical power beings to fail,
cell sites need ample power backup to address outages”).

23 For a history of the Commission’s concerns about the availability of backup power to ensure the resiliency of
wireless services, see, generally, Improving the Resiliency of Mobile Wireless Communications Networks, PS
Docket Nos. 13-139, 11-50, Notice of Proposed Rulemaking, 28 FCC Red 14373 (2013).

426 See NPA § II.A.1. The NPA defines “antenna” in part as “[a]n apparatus designed for the purpose of emitting
radio frequency (‘RF’) radiation, to be operated or operating from a fixed location pursuant to Commission
authorization, for the transmission of writing, signs, signals, data, images, pictures, and sounds of all kinds,
including the transmitting device and any on-site equipment, switches, wiring, cabling, power sources, shelters or
cabinets associated with that antenna and added to a Tower, structure, or building as part of the original installation
of the antenna.” Id.

7 See infra, para. 202.
¥ Spectrum Act § 6409(a).
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support structures covered by Section 6409(a).*” Based on the existing definitions in comparable
contexts in the Collocation Agreement, the NPA, and the Commission’s rules, the Commission proposed
to define a “tower” as any structure built for the sole or primary purpose of supporting antennas used for
any FCC-licensed or authorized wireless communications service.*" The Commission proposed to define
“base station” as “[a] station at a specified site that enables wireless communication between user
equipment and a communications network, including any associated equipment such as, but not limited
to, radio transceivers, antennas, coaxial or fiber-optic cable, and regular and backup power supply.”*' In
addition, recognizing the Commission’s efforts to encourage collocations on non-tower structures to
enhance capacity for wireless networks,”” and consistent with the Bureau’s guidance in the Section
6409(a) PN on the scope of “base station,” the Commission proposed to find that “wireless tower or base
station” should be interpreted to encompass structures that support or house equipment that constitutes
part of a base station, even if they were not built for the sole or primary purpose of providing such
support.*’ Further, the Commission proposed to interpret “base station” as encompassing the relevant
equipment in any technological configuration, including DAS.**

162.  The Commission also sought comment on how to interpret the term “existing” in this
context. It sought comment on whether the term, as applied to “wireless tower or base station,” requires
only that a structure exist at the time of a collocation application or whether it also requires that the
structure is in use at that time as a tower or base station. In particular, the Commission asked whether an
“existing” base station only includes a structure that currently supports or houses base station equipment.
It sought comment on which interpretation of the word would both facilitate deployments that are
unlikely to conflict with local land use policies and also preserve State and local authority to review
construction proposals that may have impacts.*

163.  Industry commenters agree that “wireless tower” means a structure built for the sole or
primary purpose of supporting Commission-licensed or authorized antennas.”*® Many industry
commenters also support interpreting “base station” to include structures that support or house an
antenna, transceiver, or other associated equipment that constitutes part of a base station, even if the
structure was not built for the sole or primary purpose of supporting that equipment.”’ Some industry
commenters propose that the definition of “wireless tower or base station” should also include other
structures that are “similar to wireless towers” or otherwise suitable for wireless deployment, such as

* Infrastructure NPRM, 28 FCC Red at 14278-80 paras. 107-112.
B0 1d. at 14278-9 para. 108, 14300 App. A, Proposed Rule § 1.30001 (b)(6); see also NPA § I1.A.14.
B! See Infrastructure NPRM, 28 FCC Red at 14299-302 App. A.

2 See, generally, Implementation of Section 224 of the Act; A National Broadband Plan for Our Future, WC
Docket No. 07-245, GN Docket No. 09-51, Report and Order and Order on Reconsideration, 26 FCC Rcd 5240
(2011), aff’d sub nom. American Elec. Power Service Corp. v. FCC, 708 F.3d 183 (D.C. Cir. 2013) (Pole
Attachment Order).

3 Infrastructure NPRM, 28 FCC Red at 14278-80 paras. 108, 111.

4 1d. at 14279-80 para. 110. As noted above, DAS configuration differs from a traditional base station
configuration in that transceiver equipment supporting an antenna is typically located not at the antenna site, but at a
remote hub site typically connected to the antenna by fiber-optic cable. See supra, para. 31.

3 See Infrastructure NPRM, 28 FCC Red at 14280 para. 111.
0 See, e. g., AT&T Comments at 22; PCIA Comments at 34.

7 See, e.g., AT&T Comments at 22; AT&T Reply Comments at 10-11; CCA Reply Comments at 5-6; Cox Reply
Comments at 3-5; PCIA Comments at 31-32; Sprint Comments at 8-9; TIA Comments at 5; T-Mobile Reply
Comments at 6-8; WISPA Reply Comments at 6-7.
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water towers, light stanchions, and utility poles, even if they do not currently house or support
transmission equipment.**®

164.  Industry commenters urge the Commission not to limit the scope of equipment and
structures encompassed by the term “base station,” arguing that it should extend to associated equipment
buildings, shelters, and cabinets even if they are not located immediately adjacent to the support
structure.*” Sprint further argues that the word “base station” should cover DAS and small cell facilities,
consistent with the guidance in the Section 6409(a) PN.**°

165.  Municipal commenters suggest narrower definitions. They argue that the definition of
“wireless tower” should be limited to structures built for the sole or primary purpose of housing wireless
facilities and should not include structures that have not previously been considered wireless towers, such
as utility poles, light poles, or buildings.*"' Municipal commenters further argue that the term “base
station” does not logically apply to any structures at all; they contend that a “wireless tower” is a
structure, but a “base station” is a system of transmission equipment distinct from the structure that
supports or houses it.*** In addition, some commenters argue that a deployment at a particular site should
not be considered a base station unless it includes all the components of a base station. Alexandria ef al.
thus assert that Section 6409(a) does not apply to most DAS facilities, arguing that DAS providers have
stated that their facilities, including the distributed antenna, fiber optic connections, and hub site, do not
constitute a “wireless . . . base station” at all except for the radio transmitters and reception equipment at
the system’s hub.**

166.  Discussion. We adopt the definitions of “tower” and “base station” proposed in the
Infrastructure NPRM with certain modifications and clarifications, in order to give independent meaning
to both of these statutory terms, and consistent with Congress’s intent to promote the deployment of
wireless broadband services. First, we conclude that the term “tower” is intended to reflect the meaning
of that term as it is used in the Collocation Agreement. Accordingly, we define “tower” to include any

8 See, e.g., Sprint Comments at 8-9; Verizon Comments at 27-28. See also CCA Reply Comments at 5-6; Cox
Reply Comments at 4; NCTA Reply Comments at 3; WISPA Reply Comments at 6-7 (arguing that excluding
structures such as water tanks and grain silos that are traditionally utilized to support wireless equipment in rural
areas would sharply limit the benefits intended by the statute).

9 See, e.g., AT&T Comments at 23; Cox Reply Comments at 5.

0 Sprint Comments at 9. See also AT&T Comments at 22; PCIA Comments at 33 (asserting that while DAS and
small cells may be deployed differently than macrocells, their core components and functionality are the same and
they should therefore should be the subject to the same streamlined processing); Verizon Comments at 27-28.

! See, e.g., Alexandria et al. Comments at 22-26; Alexandria ef al. Reply Comments at 9-12; CA Local
Governments Comments at 4-6; CCUA ef al. Reply Comments at 11; DC Comments at 8-9; DC Reply Comments at
7-8; Fairfax Reply Comments at 5; Henderson Comments at 2; CCUA et al. Comments at 7-8; Minneapolis
Comments at 12; NATOA et al. Comments at 12-13; NATOA et al. Reply Comments at 4; RCRC Comments at 2;
San Antonio Reply Comments at 3; St. Paul Reply Comments at 1-2; Tempe Reply Comments at 4.

442 See, e. g., Alexandria et al. Comments at 29; CA Local Governments Comments at 3, 7; CCUA et al. Comments
at 9; DC Reply Comments at 8-9; NATOA et al. Comments at 12-13; NATOA et al. Reply Comments at 4; PEC
Comments at 8-9. See also Alexandria et al. Reply Comments at 11 (contending that a “base station” is a “network
element in [a] radio access network responsible for radio transmission and reception in one or more cells to or from
the user equipment,” not a structure that supports that network element) (internal quotation omitted).

*3 Alexandria ef al. Reply Comments at 12-13, n.34 (citing CTC Report at 20) (“In a DAS, to the extent that any
portion of the system may be considered a ‘base station,’ that base station is limited to the radio transmission and
reception equipment in the headend building.”). See also Fairfax Comments at 8-9; RCRC Comments at 2; St. Paul
Reply Comments at 1-2.
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structure built for the sole or primary purpose of supporting any Commission-licensed or authorized
antennas and their associated facilities.***

167.  As proposed in the Infrastructure NPRM, we interpret “base station” to extend the scope
of the provision to certain support structures other than towers. Specifically, we define that term as the
equipment and non-tower supporting structure at a fixed location that enable Commission-licensed or
authorized wireless communications between user equipment and a communications network. We find
that the term includes any equipment associated with wireless communications service including, but not
limited to, radio transceivers, antennas, coaxial or fiber-optic cable, regular and backup power supply, and
comparable equipment.**® We note that this definition reflects the types of equipment included in our
definition of “transmission equipment,” and that the record generally supports this approach.**® For
example, DC argues that the Commission should define a base station as “generally consist[ing] of radio
transceivers, antennae, coaxial cable, a regular and backup power supply, and other associated
electronics.”’ TIA concurs that the term “base station” encompasses transmission equipment, including
antennas, transceivers, and other equipment associated with and necessary to their operation, including
coaxial cable and regular and backup power equipment.**

168.  We further find, consistent with the Commission’s proposal, that the term “existing . . .
base station” includes a structure that, at the time of the application, supports or houses an antenna,
transceiver, or other associated equipment that constitutes part of a “base station” as defined above, even
if the structure was not built for the sole or primary purpose of providing such support.**’ As the
Commission noted in the Infrastructure NPRM, while “tower” is defined in the Collocation Agreement
and the NPA to include only those structures built for the sole or primary purpose of supporting wireless
communications equipment, the term “base station” is not used in these agreements.*”® However, we
reject the proposal to define a “base station” to include any structure that is merely capable of supporting
wireless transmission equipment, whether or not it is providing such support at the time of the
application.”' We agree with municipalities’ comments that by using the term “existing,” Section
6409(a) preserves local government authority to initially determine what types of structures are
appropriate for supporting wireless transmission equipment if the structures were not built (and thus were
not previously approved) for the sole or primary purpose of supporting such equipment.**> Some wireless
industry commenters also support our interpretation that, while a tower that was built for the primary
purpose of housing or supporting communications facilities should be considered “existing” even if it
does not currently host wireless equipment, other structures should be considered “existing” only if they
support or house wireless equipment at the time the application is filed.*”

169.  We find that the alternative definitions proposed by many municipalities are
unpersuasive. First, we reject arguments that a “base station” includes only the transmission system

4 Collocation Agreement § 1.B.
S Infrastructure NPRM, 28 FCC Red at 14300 App. A, Proposed Rule § 1.30001(b)(1).

446 See, e.g., AT&T Comments at 22; DC Comments at 9; PCIA Comments at 32-33; Sprint Comments at §-9; TIA
Comments at 6.

“7DC Comments at 9.
“8 TIA Comments at 6.
9 Infrastructure NPRM, 28 FCC Red at 14278-79 para. 108; see also Section 6409(a) PN, 28 FCC Red at 3.

0 Infrastructure NPRM, 28 FCC Red at 14278 para. 107; Collocation Agreement § V. A (referring to “building or
non-Tower structure”); NPA § II.A.14. See also AT&T Comments at 22; AT&T Reply Comments at 10-11.

1 See, e.g., NCTA Reply Comments at 3; Sprint Comments at 9; Verizon Comments at 27-28.
452 See, e.g., Coconut Creek Comments at 6; ITAC Recommendation at 3; Salem Comments at 10.

3 See, e.g., AT&T Comments at 22-23; PCIA Comments at 31-32; TIA Comments at 5.
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equipment, not the structure that supports it. This reading conflicts with the full text of the provision,
which plainly contemplates collocations on a base station as well as a tower. As noted above, Section
6409(a) defines an “eligible facilities request” as a request to modify an existing wireless tower or base
station by collocating on it (among other modifications).*”* This statutory structure precludes us from
limiting the term “base station” to transmission equipment; collocating on base stations, which the statute
envisions, would be conceptually impossible unless the structure is part of the definition as well. We
further disagree that defining “base station” to include supporting structures will deprive “tower” of all
independent meaning.*”® As discussed above, we interpret “base station” not to include wireless
deployments on towers. Further, we interpret “tower” to include all structures built for the sole or
primary purpose of supporting Commission-licensed or authorized antennas, and their associated
facilities, regardless of whether they currently support base station equipment at the time the application
is filed. Thus, “tower” denotes a structure that is covered under Section 6409(a) by virtue of its
construction. In contrast, a “base station” includes a structure that is not a wireless tower only where it
already supports or houses such equipment.

170. We are also not persuaded by arguments that “base station” refers only to the equipment
compound associated with a tower and the equipment located upon it. First, no commenters presented
evidence that “base station” is more commonly understood to mean an equipment compound as opposed
to the broader definition of all equipment associated with transmission and reception and its supporting
structures. Furthermore, the Collocation Agreement’s definition of “tower,” which we adopt in this
Report and Order, treats equipment compounds as part of the associated towers for purposes of
collocations;*¢ if towers include their equipment compounds, then defining base stations as equipment
compounds alone would render the term superfluous. We also note that none of the State statutes and
regulations implementing Section 6409(a) has limited its scope to equipment and structures associated
with towers.*’ In addition, we agree with commenters who argue that limiting the definition of “base
station” (and thus the scope of Section 6409(a)) to structures and equipment associated with towers would
compromise the core policy goal of bringing greater efficiency to the process for collocations.*® Other
structures are increasingly important to the deployment of wireless communications infrastructure;
omitting them from the scope of Section 6409(a) would mean the statute’s efficiencies would not extend
to many if not most wireless collocations, and would counterproductively exclude virtually all of the
small cell collocations that have the least impact on local land use.

171.  Some commenters arguing that Section 6409(a) covers no structures other than those
associated with towers point to the Conference Report, which, in describing the equivalent provision in
the House bill, states that the provision “would require approval of requests for modification of cell
towers.”* We do not find this ambiguous statement sufficient to overcome the language of the statute as
enacted, which refers to “modification of an existing wireless tower or base station.”* Moreover, this

% Spectrum Act § 6409(a)(2).
3 See, e.g., Alexandria et al. Comments at 29.
O NPA § ILA.14.

7 See, e. g., GA. ST §36-66B (“Mobile Broadband Infrastructure Leads to Development Act”) (GA BILD Act); MI
ST. 125.3514; MO ST 67.5090 et seq., MO LEGIS S.B. 650 (2014) (“Uniform Wireless Communications
Infrastructure Deployment Act”); NH Rev Stat § 12-K:10 (2013); NC ST § 160A-400.50 et seq. (“Wireless
Telecommunications Facilities”); PA ST 53 P.S. § 11702.1 et seq. (“Municipalities - Wireless Broadband
Collocation Act”); WI ST 66-0404 (2014) (“Mobile Tower Siting Regulations).

% Infrastructure NPRM, 28 FCC Red at 14278-80 paras. 107-110; AT&T Comments at 22; PCIA Comments at 31-
33; Sprint Comments at 8-9; TIA Comments at 5; T-Mobile Reply Comments at 6-8; WISPA Reply Comments at 6-
7.

9 Conference Report at 133.
40 Spectrum Act § 6409(a) (emphasis added).
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statement from the report does not expressly state a limitation on the provision, and thus may reasonably
be read as a simplified reference to towers as an important application of its mandate. Therefore, we do
not view this language as indicating Congress’s intention that the provision encompasses only
modifications of structures that qualify as wireless towers.

172.  We thus adopt the proposed definition of “base station” to include a structure that
currently supports or houses an antenna, transceiver, or other associated equipment that constitutes part of
a base station at the time the application is filed.*' Consistent with the Bureau’s guidance in the Section
6409(a) PN, we also find that “base station” encompasses the relevant equipment in any technological
configuration, including DAS and small cells.*® We disagree with municipalities that argue that “base
station” should not include DAS or small cells.”™ As the record supports, there is no statutory language
limiting the term “base station” in this manner. Our definition is sufficiently flexible to encompass, as
appropriate to Section 6409(a)’s intent and purpose, future as well as current base station technologies
and technological configurations, using either licensed or unlicensed spectrum.***

463

173.  While we do not accept municipal arguments to limit Section 6409(a) to equipment or
structures associated with towers, we reject industry arguments that Section 6409(a) should apply more
broadly to include certain structures that neither were built for the purpose of housing wireless equipment
nor have base station equipment deployed upon them.*> We find no persuasive basis to interpret the
statutory provision so broadly. We agree with Alexandria et al. that the scope of Section 6409(a) is
different from that of the Collocation Agreement, as the statutory provision clearly applies only to
collocations on an existing “wireless tower or base station” rather than any existing “tower or
structure.”*® Further, interpreting “tower” to include structures “similar to a tower” would be contrary to
the very Collocation Agreement to which these commenters point us, which defines “tower” in the
narrower fashion that we adopt. We also agree with municipalities as a policy matter that local
governments should retain authority to make the initial determination (subject to the constraints of
Section 332(c)(7)) of which non-tower structures are appropriate for supporting wireless transmission
equipment; our interpretations of “tower” and “base station” preserve that authority.*"’

174.  Finally, we agree with Fairfax that the term “existing” requires that wireless towers or
base stations have been reviewed and approved under the applicable local zoning or siting process or that
the deployment of existing transmission equipment on the structure received another form of affirmative
State or local regulatory approval (e.g., authorization from a State public utility commission).*® Thus, if
a tower or base station was constructed or deployed without proper review, was not required to undergo
siting review, or does not support transmission equipment that received another form of affirmative State
or local regulatory approval, the governing authority is not obligated to grant a collocation application
under Section 6409(a). We further clarify that a wireless tower that does not have a permit because it was
not in a zoned area when it was built, but was lawfully constructed, is an “existing” tower. We find that
our interpretation of “existing” is consistent with the purposes of Section 6409(a) to facilitate

1 Infrastructure NPRM, 28 FCC Red at 14300 App. A., Proposed Rules §1.30001(b)(1).

%2 1d. at 14279-80 para. 110. See also Sprint Comments at 9.

463 See, e.g., Alexandria et al. Reply Comments at 12; Fairfax Comments at 8-9; RCRC Comments at 2.
4% See, e.g., CTIA Reply Comments at 12; Sprint Comments at 8-9.

3 See, e. g., PCIA Comments at 31-32; Sprint Comments at 9; Verizon Comments at 27-28; WISPA Reply
Comments at 6. See also CCA Reply Comments at 5-6; Cox Reply Comments at 4; NCTA Reply Comments at 3;
WISPA Reply Comments at 6-7.

6 Alexandria ef al. Comments at 30-31.
7 See e.g., Coconut Creek Comments at 6; IAC Recommendation at 3; Salem Comments at 10.

% Fairfax Comments at 5; See also Fairfax Reply Comments at 7 (“A tower or structure illegally constructed is not
sanitized by § 6409(a).”).
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deployments that are unlikely to conflict with local land use policies and preserve State and local
authority to review proposals that may have impacts. First, it ensures that a facility that was deployed
unlawfully does not trigger a municipality’s obligation to approve modification requests under Section
6409(a). Further, it guarantees that the structure has already been the subject of State or local review.
This interpretation should also minimize incentives for governing authorities to increase zoning or other
regulatory review in cases where minimally intrusive deployments are currently permitted without
review. For example, under this interpretation, a homeowner’s deployment of a femtocell that is not
subject to any zoning or other regulatory requirements will not constitute a base station deployment that
triggers obligations to allow deployments of other types of facilities at that location under Section
6409(a). By thus preserving State and local authority to review the first base station deployment that
brings any non-tower structure within the scope of Section 6409(a), we ensure that subsequent
collocations of additional transmission equipment on that structure will be consistent with congressional
intent that deployments subject to Section 6409(a) will not pose a threat of harm to local land use values.

175.  On balance, we find that the foregoing definitions are consistent with congressional intent
to foster collocation on various types of structures, while addressing municipalities’ valid interest in
preserving their authority to determine which structures are suitable for wireless deployment, and under
what conditions.*”

d. Collocation, Replacement, Removal, Modification

176.  Background. The Commission also sought comment on how to define or interpret the
terms “collocation,” “removal, “replacement,” and “modification” as they are used in the statutory
definition of “eligible facilities request.”"’® It sought comment on whether to interpret “collocation”
consistent with the Collocation Agreement, where it is defined as “the mounting or installation of an
antenna on an existing tower, building or structure for the purpose of transmitting and/or receiving radio
frequency signals for communications purposes.”’" It further proposed to interpret a “modification” of a
wireless tower or base station to include collocation, removal, or replacement of an antenna or any other
transmission equipment associated with the supporting structure, even if the equipment is not physically
located upon the structure.”’? In this regard, the Commission observed that the Collocation Agreement
similarly construes the mounting of an antenna “on a tower” to encompass installation of associated
equipment cabinets or shelters on the ground.”” The Commission also sought comment on whether the
definition should apply to a request to replace or harden a tower or other covered structure if, for example,
replacement or hardening of the tower or structure is necessary to support an otherwise covered
collocation.*’*

177.  Industry commenters generally agree with the Commission’s proposed definition of
“collocation.”” Several municipalities, on the other hand, argue that the term “collocation” should not
include the first wireless installation on a given structure.”’® In addition, PCIA and AT&T argue that

9 See, e.g., WISPA Reply Comments at 7.

0 Infrastructure NPRM, 28 FCC Red at 14280 para. 113.

1.

42 1d. at 14280 para. 114.

1.

474 See id. at 14281 para. 115.

475 See, e. g., AT&T Comments at 24; PCIA Comments at 36; Sprint Comments at 9-10; TIA Comments at 6.

76 See, e.g., Alexandria et al. Comments at 30-31 (arguing that the definitions in the Commission’s programmatic
agreements do not define the scope of Section 6409(a)); CA Local Governments Comments at 9-11; CA Local
Governments Reply Comments at 9-10 (““Whether a permit request constitutes a ‘collocation’ should depend on
whether a legally established wireless use already exists on the structure.”); CCUA et al. Comments at 10; CCUA et
al. Reply Comments at 11-12; Tempe Reply Comments at 4.
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replacing or hardening a supporting structure should fall under Section 6409(a) if it does not substantially
change the physical dimensions of the tower.””” However, Alexandria et al. argue that replacing or
hardening of a tower should not be included as an “eligible facilities request” under Section 6409(a).*”

178.  Discussion. We conclude again that it is appropriate to look to the Collocation
Agreement for guidance on the meaning of analogous terms, particularly in light of Section 6409(a)(3)’s
specific recognition of the Commission’s obligations under NHPA and NEPA. Accordingly, as proposed
in the Infrastructure NPRM and supported by the record, we conclude that the definition of “collocation”
for purposes of Section 6409(a) should be consistent with its definition in the Collocation Agreement.*”
We therefore define “collocation” under Section 6409(a) as “the mounting or installation of transmission
equipment on an eligible support structure for the purpose of transmitting and/or receiving radio
frequency signals for communications purposes.”® The term “eligible support structure” means any
structure that falls within the definitions of “tower” or “base station,” as discussed above. Consistent with
the language of Section 6409(a)(2)(A)-(C), we also find that a “modification” of a “wireless tower or base
station” includes collocation, removal, or replacement of an antenna or any other transmission equipment
associated with the supporting structure.

179.  We therefore disagree with municipal commenters who argue that collocations are
limited to mounting equipment on structures that already have transmission equipment on them.*' That
limitation is not consistent with the Collocation Agreement’s definition of “collocation,” and would not
serve any reasonable purpose as applied to towers built for the purpose of supporting transmission
equipment. Nevertheless, we observe that our approach leads to the same result in the case of “base
stations;” since our definition of that term includes only structures that already support or house base
station equipment, Section 6409(a) will not apply to the first deployment of transmission equipment on
such structures. Thus, we disagree with CA Local Governments that adopting our proposed definition of
collocation would require local governments to approve deployments on anything that could house or
support a component of a base station.*® Rather, Section 6409(a) will apply only where a State or local
government has approved the construction of a structure with the sole or primary purpose of supporting
covered transmission equipment (i.e., a wireless tower) or, with regard to other support structures, where
the State or local government has previously approved the siting of transmission equipment that is part of
a base station on that structure.* In both cases, the State or local government must decide that the site is
suitable for wireless facility deployment before Section 6409(a) will apply.

180.  We find that the term “eligible facilities request” encompasses hardening through
structural enhancement where such hardening is necessary for a covered collocation, replacement, or
removal of transmission equipment, but does not include replacement of the underlying structure. We

7 See AT&T Comments at 24; PCIA Comments at 36-37. See also Tucson Comments at 6 (arguing that
replacement or hardening of a tower should be covered if the tower already supports wireless equipment); UTC
Comments at 15.

478 Alexandria et al. Comments at 31; Alexandria ef al. Reply Comments at 15. See also Tempe Comments at 20-21
(arguing that any new structures, including replacement structures, should be subject to review).

" Infrastructure NPRM, 28 FCC Red at 14280 para. 113.

80 1d. at 14300 App. A, Proposed Rule § 1.30001(b)(2). As discussed above, “transmission equipment” includes
antennas and other equipment associated with and necessary to their operation, including power supply cables and
backup power equipment.

! See, e.g., Alexandria et al. Comments at 30-31; CCUA et al. Comments at 10.
2 See CA Local Governments Comments at 10.

8 Thus, as noted above, if a tower or base station equipment was constructed or deployed without proper review or
was not required to undergo siting review, the governing authority is not obligated to grant a collocation application
under Section 6409(a).
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note that the term “eligible facilities request” encompasses any “modification of an existing wireless
tower or base station that involves” collocation, removal, or replacement of transmission equipment.
Given that structural enhancement of the support structure is a modification of the relevant tower or base
station,” we find that such modification is part of an eligible facilities request so long as the modification
of the underlying support structure is performed in connection with and is necessary to support a
collocation, removal, or replacement of transmission equipment. We further clarify that, to be covered
under Section 6409(a), any such structural enhancement must not constitute a substantial change as
defined below.

181.  We agree with Alexandria et al., however, that “replacement,” as used in Section
6409(a)(2)(C), relates only to the replacement of “transmission equipment,” and that such equipment does
not include the structure on which the equipment is located.”®> Even under the condition that it would not
substantially change the physical dimensions of the structure, replacement of an entire structure may
affect or implicate local land use values differently than the addition, removal, or replacement of
transmission equipment, and we find no textual support for the conclusion that Congress intended to
extend mandatory approval to new structures. Thus, we decline to interpret “eligible facilities requests”
to include replacement of the underlying structure.

e. Substantial Change and Other Conditions and Limitations

182.  Background. In the Infrastructure NPRM, the Commission sought comment on whether
and how to determine when a collocation or other eligible modification will “substantially change the
physical dimensions” of a wireless tower or base station under Section 6409(a).**® The Commission noted
that the Collocation Agreement establishes a four-prong test to determine whether a collocation will effect
a “substantial increase in the size of a tower,”*” and sought comment on whether to adopt this as the test

% We note that permitting structural enhancement as a part of a covered request may be particularly important to
ensure that the relevant infrastructure will be available for use by FirstNet because of its obligation to “ensure the
safety, security, and resiliency of the [public safety broadband] network . . ..” Spectrum Act § 6206(b)(2)(A). See
also “FirstNet, Guiding Principles,” available at http://www firstnet.gov/about/guiding-principles (providing that
“FirstNet will harden the network to assist with resiliency during natural disasters, incidents and man-made
threats”). In addition to hardening for Public Safety, commercial providers may seek structural enhancement for
many reasons, for example, to increase load capacity or to repair defects due to corrosion or other damage. See, e.g.,
“Refurbishment — Structural Enhancement,” available at http://m.rohnproducts.com/tower-upgrade.html.

5 Alexandria ef al. Comments at 31 (arguing that replacement of a tower is not a “modification” of it and that
Congress knew how to address “replacement” when that was its intent).

6 See Infrastructure NPRM, 28 FCC Red at 14281-82 paras. 116-122.
7 Collocation Agreement § I.C. Under this test, a “substantial increase in the size of the tower” occurs if:

1) [tJhe mounting of the proposed antenna on the tower would increase the existing height of the
tower by more than 10%, or by the height of one additional antenna array with separation from the
nearest existing antenna not to exceed twenty feet, whichever is greater, except that the mounting of
the proposed antenna may exceed the size limits set forth in this paragraph if necessary to avoid
interference with existing antennas; or

2) [t]he mounting of the proposed antenna would involve the installation of more than the standard
number of new equipment cabinets for the technology involved, not to exceed four, or more than
one new equipment shelter; or

3) [t]he mounting of the proposed antenna would involve adding an appurtenance to the body of the
tower that would protrude from the edge of the tower more than twenty feet, or more than the width
of the tower structure at the level of the appurtenance, whichever is greater, except that the
mounting of the proposed antenna may exceed the size limits set forth in this paragraph if necessary
to shelter the antenna from inclement weather or to connect the antenna to the tower via cable; or

(continued....)
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for a “substantial change” under Section 6409(a) and whether to modify or clarify any of the prongs.***
The Commission further sought comment on how to address situations where the tower or other structure
has been previously modified since it was originally approved, and specifically whether to measure any
physical change in dimensions resulting from a proposed new modification based on the structure’s
original dimensions or the existing dimensions taking into account all modifications that have occurred
previously.”” The Commission also sought comment on whether the test should differ depending on the
type of structure and whether a different test should apply to “stealth structures”—i.e., those that have
been constructed to blend in with their surroundings.*”® In particular, it sought comment on whether
changes that would undermine stealth characteristics should be considered substantial.*”’ The
Commission further sought comment on the recommendation of the Commission’s Intergovernmental
Advisory Committee (IAC) that the question of substantiality cannot be resolved by applying inflexible
numerical rules, but rather must be evaluated in the context of each specific installation and each
community’s land use requirements and decisions.*”

183.  The Commission also sought comment on whether there are implicit circumstances other
than “substantial changes” under which Section 6409(a) would permit a State or local government to deny
an otherwise covered request.*” It also sought comment on whether States and localities may impose
conditions or require alterations when granting a covered request and, if so, what types of conditions or
alterations they could require. In particular, the Commission asked whether States and local governments
could require covered requests to comply with State or local building codes and other laws reasonably
related to health and safety, and whether States and localities are required to approve an otherwise
covered modification of a tower or base station that has legal, non-conforming status,** or when the
modification does not conform to a condition or restriction that the State or locality imposed as a
prerequisite to its original approval of the tower or base station.*”> The Commission further sought

(Continued from previous page)
4) [t]he mounting of the proposed antenna would involve excavation outside the current tower site,
defined as the current boundaries of the leased or owned property surrounding the tower and any
access or utility easements currently related to the site.

8 Infrastructure NPRM, 28 FCC Red at 14281-82 paras. 117-19.
%9 See id. at 14282 para. 120.

0 Id at 14282 para. 121.

Pl See id.

2 See id. at 14282 para. 122 (citing Intergovernmental Advisory Committee to the Federal Communications
Commission: Advisory Recommendation Number 2013-9, “Response to Wireless Telecommunications Bureau’s
Guidance on Interpretation of Section 6409(a) of the Middle Class Tax Relief and Job Creation Act of 2012,” dated
July 31, 2013 (“IAC Recommendation”), at 2). This document has been filed in WC Docket No. 11-59 (Aug. 2,
2013) and is also available at http://www.fcc.gov/encyclopedia/intergovernmental-advisory-committee-comments.
Subsequently, the IAC also filed comments on the Infrastructure NPRM. See, generally, IAC Comments. The IAC,
comprised of fifteen representatives from local, State, and Tribal governments, advises the Commission on a range
of telecommunications issues for which these governments share responsibility with the Commission. See FCC
Announces The Reauthorization Of The Intergovernmental Advisory Committee And Seeks Nominations, Public
Notice, 28 FCC Red 14749 (2013).

3 Infrastructure NPRM, 28 FCC Red at 14283 para. 124.

4 See id. at 14283-84 paras. 124, 126. Legal, non-conforming status refers to a structure that was approved at the
time of construction but is not presently in conformance due to subsequent changes to the governing zoning
ordinance. /d.

¥ See id. at 14283-84 paras. 124, 127.
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comment generally on the legal basis for any of these asserted grounds for potential denial—for example,
whether they should be understood as factors under the “substantial change” test.**

184.  Industry commenters generally oppose the contextual, subjective approach to determining
“substantial change” advocated by the IAC and instead support an objective test based on the Collocation
Agreement’s four-prong test, on the grounds that it will provide greater certainty and avoid delay.*"’
Some of these commenters propose modifications to particular prongs of the test.*”® Industry commenters
also support applying the “substantial change” test as a limit on cumulative increases by comparing
changes to the state of the structure at some fixed point in time.*”” While some advocate using the same
four-prong test for all structures, others argue that the Commission should consider a different test for
some or all non-tower structures.”” Several industry commenters agree that modifications that undermine
the concealment elements of a stealth facility or defeat a stealth condition should be considered
substantial,”' and some argue that we should treat a change as “substantial” if it conflicts with any
condition on the structure’s original zoning approval.’” Industry commenters generally oppose including

¥ Id. at 14285 para. 128.

7 See, e. g., AT&T Comments at 24 (arguing that a uniform approach to “substantial change” will provide certainty
and avoid the delay in broadband deployment that will result from case-by-case determinations); AT&T Reply
Comments at 9-10; PCIA Comments at 37; Sprint Comments at 10; Towerstream Comments at 21 (arguing that the
IAC approach would be subject to abuse and “would undermine the intended purpose of Section 6409(a) to facilitate
the rapid deployment of public safety and commercial wireless broadband networks”); Verizon Comments at 29-30;
WISPA Reply Comments at 7-8.

8 See, e.g., AT&T Comments at 24 (proposing that the test should consider only changes with a visual effect and
not equipment concealed from public view through screening or other camouflage techniques); Fibertech Comments
at 27 (proposing an alternate substantial change test for small cells of 25 cubic feet or less); PCIA Comments at 37-
38 (proposing that the Commission apply the test as modified in the NPA, allowing expansion outside the existing
tower site that does not expand the boundaries of the leased or owned property by more than 30 feet in any direction
or involve excavation outside these expanded boundaries or outside any existing access or utility easement related to
the site); WISPA Reply Comments at 7-8.

49 See, e. g., PCIA Comments at 39 (proposing all changes be measured from the tower’s last zoning approval or the
effective date of the rules, whichever is later); Verizon Comments at 29-30 (proposing that changes be measured
against the structure as of the date the rule becomes effective).

3% See, e.g., CCA Reply Comments at 6 (Commission should consider “a secondary set of standards for structures
other than those ‘built for the sole or primary purpose of supporting FCC-licensed antennas and their associated
facilities’””); UTC Comments at 13 (arguing that the Commission should adopt a “higher threshold” for utility poles,
because increases in height exceeding 10% are often necessary to meet utility safety codes); Verizon Comments at
30 (arguing that same test should apply to all structures, but that if the Commission adopts a different test for
buildings, it should accommodate collocations on the sides or facades of buildings as well as roof-top collocations
that extend some allowable height above the roof or that are not visible from the street). In an ex parte letter filed
after its comments, Verizon suggests the definition of substantial change for towers should at least apply to utility
structures, while a different definition could apply to other non-tower structures. See Letter from Tamara Preiss,
Verizon, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 13-238, filed Sept. 17, 2014, at 2 (Verizon Sept.
17,2014 Ex Parte). For non-tower structures, Verizon proposes that the substantial change test allow new facilities
to extend “up to six feet wider than the widest point on the structure,” including an appurtenance attached to the
structure, and “up to 15 feet above the highest point on the structure (which may be an appurtenance attached to the
structure).” See id. Verizon also proposes that, if the Commission adopts a height limitation stated in terms of a
percentage of the height of the structure, it should adopt “a minimum allowable height increase” that is “no less than
ten feet above [the] highest point of the structure.” Verizon Oct. 8, 2014 Ex Parte, at 3.

! See, e.g., Crown Castle Comments at 14; PCIA Comments at 39; PCIA Reply Comments at 18-19.
% See, e.g., AT&T Reply Comments at 12, 16.

78



Federal Communications Commission FCC 14-153

other considerations in determining whether a modification is a “substantial change,” such as whether a
structure has legal, non-conforming status.”

185.  Industry commenters generally agree that States and localities may require or otherwise
condition approval of a covered request on compliance with building codes and other non-discretionary
structural and safety codes, but they argue that States and localities may not otherwise impose
conditions.”™ In particular, PCIA argues that States and municipalities may ensure that a modification is
consistent with existing stealth requirements, but may not impose new stealth requirements when granting
a covered request.’”

186.  Most municipalities support the IAC recommendation, arguing that a “substantial
change” will mean different things depending on the particular structure and context, and therefore that
the analysis does not lend itself to an objective or numerical formula.™® They oppose adoption of the
Collocation Agreement’s four-prong test or another numerical test, arguing that it will inevitably require
approval of modifications that cause significant harms to aesthetics, safety, or other local concerns.’”’
They further object to any test that considers only “increases in size,” arguing that the test should consider
all physical dimensions, including height, width, depth, volume, surface area, weight, and visual
impact.® Many support the test proposed in the Local Government Definitions, which provides that
“substantially change the physical dimensions” means to “alter the physical dimensions of a wireless
tower or base station in a manner that has a significant impact given the surroundings, characteristics of,
and any conditions on, the wireless tower or base station.”” In support of a context-specific approach,
they argue that an objective and mechanical test will discourage States and municipalities from approving

°% See, e.g., Crown Castle Comments at 14; CTIA Reply Comments at 8; Fibertech Reply Comments at 16-17;
PCIA Comments at 43-45.

% See, e.g., AT&T Comments at 26; AT&T Reply Comments at 11-12; PCIA Comments at 40-41 (supporting
requirement of compliance with general building codes or other objective ministerial laws reasonably related to
health and safety so long as they are clearly related to structural standards); PCIA Reply Comments at 18; Sprint
Comments at 11; T-Mobile Reply Comments at 15-16. But see PCIA Comments at 45 (arguing that fall zones and
setbacks, while appropriate when approving new towers, should not be grounds for denying an otherwise covered
request, because they can be too easily adjusted retroactively to transform compliant towers into legal, non-
conforming towers).

595 See PCIA Comments at 45-46.

%% See, e.g., Alexandria ef al. Comments at 32-33; CA Local Governments Comments at 11-12 (arguing that
whether modification is a substantial change depends on the character and circumstances of the particular tower or
base station; issue therefore does not lend itself to a national standard); CCUA ef al. Comments at 11-15; San
Antonio Reply Comments at 3, 12-13 (arguing that “substantial change” must be “construed in a factual context that
includes the historical or environmental surroundings, structural and public safety considerations, and generally
applicable zoning requirements”). Certain municipalities support numerical standards, however. See, e.g., Coconut
Creek Comments at 6 (arguing that the four-prong test will lend uniformity and certainty to localities’ application of
Section 6409(a)). Savannah proposes that any increase in height or width be considered substantial. See Savannah
Ex Parte at 7.

%7 See, e.g., Alexandria et al. Comments at 33-36; Long Beach Comments at 2; Michaud Comments at 1 (arguing
that numerical test ignores “local regulations on visual impact and building codes [and] regulations”); Minneapolis
Comments at 11-12; MML Comments at 2; NJSLM Comments at 5.

% See, e.g., CA Local Governments Comments at 14-15; CCUA et al. Comments at 14-15. CA Local Governments
also highlight other aspects of the four-prong test as problematic, including exceptions to the size limits to avoid
interference or accommodate weather conditions. See CA Local Governments Comments at 15.

% See, e.g., Local Governments July 21, 2014 Ex Parte, Attach. B; CCUA et al. July 17, 2014 Ex Parte, Attach. A.
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initial wireless facility deployments, because such deployments, even if unobjectionable on their own,
would open the door to potentially objectionable collocations covered by Section 6409(a).”"

187.  State and local commenters also offer certain considerations that the Commission should
incorporate into any test for substantial change. Similar to the position of some industry commenters,
many municipalities propose that a change should be treated as substantial if it violates any existing
conditions applicable to the tower or base station.”’' Many also contend that any request subject to
Section 6409(a) must nonetheless comply with regulations related to health and safety, such as building,
structural or safety codes, arguing that compliance with these codes is a factor in determining whether a
change is substantial.’'> Municipal commenters also agree with industry commenters that “substantial
change” should be measured as a cumulative limit on all changes from a fixed point in time but, unlike
most industry commenters, they argue that the changes should be measured from the dimensions of the
structure as originally approved.”” In addition, the IAC suggests that any change in physical dimensions
that would violate a federal law or regulation (such as FAA requirements or Commission RF exposure
standards) should be considered substantial.’'* Alexandria et al. argue that a proposed change should be
considered “substantial” if it would make a facility unsafe, create hazards or environmental harms, render
public streets or sidewalks less accessible, damage a historically significant area or structure, expose a
“stealth” facility, or otherwise defeat conditions applicable to the original regulatory approval of the
underlying tower or base station.’"”

188.  Discussion. After careful review of the record, we adopt an objective standard for
determining when a proposed modification will “substantially change the physical dimensions” of an
existing tower or base station. Specifically, and for the reasons discussed below, we provide that a
modification substantially changes the physical dimensions of a tower or base station if it meets any of
the following criteria: (1) for towers outside of public rights-of-way, it increases the height of the tower
by more than 10%, or by the height of one additional antenna array with separation from the nearest
existing antenna not to exceed twenty feet, whichever is greater; for those towers in the rights-of-way and
for all base stations, it increases the height of the tower or base station by more than 10% or 10 feet,
whichever is greater; (2) for towers outside of public rights-of-way, it protrudes from the edge of the
tower more than twenty feet, or more than the width of the tower structure at the level of the
appurtenance, whichever is greater; for those towers in the rights-of-way and for all base stations, it
protrudes from the edge of the structure more than six feet; (3) it involves installation of more than the

510 See, e.g., IAC Comments at 5-6.

M See, e.g., Alexandria ef al. Comments at 41; CA Local Governments Reply Comments at 13-14; CCUA et al.
Comments at 13, 20; CCUA et al. Reply Comments at 12; Henderson Comments at 2; Minneapolis Comments at
11-13; RCRC Comments at 2.

312 See, e.g., Alexandria et al. Comments at 37-39; CCUA et al. Comments at 18; Fairfax Comments at 14-15;
NATOA et al. Comments at 13; Springfield Comments at 13.

°1 See, e.g., Alexandria et al. Comments at 19; CA Local Governments Comments at 16-17 (arguing that a
cumulative limit should take the form of a boundary on the physical dimensions of the wireless tower or base
station, but not necessarily a limit on the number of changes a wireless service provider may request within that
cumulative limit); Coconut Creek Comments at 6-7 (arguing that height increase should be calculated from the
original tower or structure height prior to any previous additions).

514 See IAC Comments at 5.

*15 Alexandria ef al. Comments at 42. See also CA Local Governments Comments at 12. Alexandria ef al. further
argue that modifications that would violate load-bearing limits, undermine hardening standards, or violate fall zone
or set-back distances should fail the test as well. See Alexandria et al. Comments at 42-43. See also CA Local
Governments Comments at 17 (arguing that a modification is a “substantial change” if it violates a “generally
applicable law””); CCUA et al. Comments at 12 (arguing that a modification is a “substantial change” if it would
create a public safety hazard or otherwise violate any local, State, or Federal law, or negatively impact the aesthetics
of a community).
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standard number of new equipment cabinets for the technology involved, but not to exceed four cabinets;
(4) it entails any excavation or deployment outside the current site of the tower or base station; (5) it
would defeat the existing concealment elements of the tower or base station; or (6) it does not comply
with conditions associated with the prior approval of construction or modification of the tower or base
station unless the non-compliance is due to an increase in height, increase in width, addition of cabinets,
or new excavation that does not exceed the corresponding “substantial change” thresholds identified
above. We further provide that the changes in height resulting from a modification should be measured
from the original support structure in cases where the deployments are or will be separated horizontally,
such as on buildings’ rooftops; in other circumstances, changes in height should be measured from the
dimensions of the tower or base station inclusive of originally approved appurtenances and any
modifications that were approved prior to the passage of the Spectrum Act. Beyond these standards for
what constitutes a substantial change in the physical dimensions of a tower or base station, we further
provide that for applications covered by Section 6409(a), States and localities may continue to enforce
and condition approval on compliance with generally applicable building, structural, electrical, and safety
codes and with other laws codifying objective standards reasonably related to health and safety.

189.  We initially conclude that we should adopt a test that is defined by specific, objective
factors rather than the contextual and entirely subjective standard advocated by the IAC and
municipalities. As we discuss in detail below, Congress took care to refer, in excluding certain
modifications from mandatory approval requirements, to those that would substantially change the tower
or base station’s “physical dimensions.” We also find that Congress intended approval of covered
requests to occur in a timely fashion.”'® While we acknowledge that the IAC approach would provide
municipalities with maximum flexibility to consider potential effects, we are concerned that it would
invite lengthy review processes that conflict with Congress’s intent. Indeed, some municipal commenters
anticipate their review of covered requests under a subjective, case-by-case approach could take even
longer than their review of collocations absent Section 6409(a).”'” We also anticipate that disputes arising
from a subjective approach would tend to require longer and more costly litigation to resolve given the
more fact-intensive nature of the IAC’s open-ended and context-specific approach. We find that an
objective definition, by contrast, will provide an appropriate balance between municipal flexibility and
the rapid deployment of covered facilities. We find further support for this approach in State statutes that
have implemented Section 6409(a), all of which establish objective standards.’"®

190.  We further find that the objective test for “substantial increase in size” under the
Collocation Agreement should inform our consideration of the factors to consider when assessing a
“substantial change in physical dimensions.” This reflects our general determination that definitions in
the Collocation Agreement and NPA should inform our interpretation of similar terms in Section 6409(a).
Further, as noted in the Infrastructure NPRM, the Commission has previously relied on the Collocation
Agreement’s test in comparable circumstances, concluding in the 2009 Declaratory Ruling that
collocation applications are subject to a shorter shot clock under Section 332(c)(7) to the extent that they
do not constitute a “substantial increase in size of the underlying structure.””"” The Commission has also
applied a similar objective test to determine whether a modification of an existing registered tower
requires public notice for purposes of environmental review.”** We note that some municipalities support

316 See infra, Section V.B.2.
S17 See, e.g., CA Local Governments Comments at 21-22.
1 See infra, n.522.

Y Infrastructure NPRM, 28 FCC Rcd at 14281 para. 117 (citing 2009 Declaratory Ruling, 24 FCC Red at 14012
para. 46).

320 See 47 C.F.R. § 17.4(c)(1)(B); Environmental Notification Order on Remand, 26 FCC Red at 16720-21 para. 53.
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this approach,’®' and we further observe that the overwhelming majority of State collocation statutes
adopted since the passage of the Spectrum Act have adopted objective criteria similar to the Collocation
Agreement test for identifying collocations subject to mandatory approval.’””> We note as well that there
is nothing in the record indicating that any of these objective State-law tests have resulted in objectionable
collocations that might have been rejected under a more subjective approach. Therefore, we are
persuaded that it is reasonable to look to the Collocation Agreement test as a starting point in interpreting
the very similar “substantial change” standard under Section 6409(a). We further decide, however, to
modify and supplement the factors to establish an appropriate balance between promoting rapid wireless
facility deployment and preserving States’ and localities’ ability to manage and protect local land-use
interests.

191.  First, we decline to adopt the Collocation Agreement’s exceptions that allow
modifications to exceed the usual height and width limits when necessary to avoid interference or shelter
the antennas from inclement weather.”> We agree with CA Local Governments that these issues pose
technically complex and fact-intensive questions that many local governments cannot resolve without the
aid of technical experts; modifications that would not fit within the Collocation Agreement’s height and
width exceptions are thus not suitable for expedited review under Section 6409(a).”**

192.  Second, we conclude that the limit on height and width increases should depend on the
type and location of the underlying structure. Under the Collocation Agreement’s “substantial increase in
size” test, which applies only to towers, a collocation constitutes a substantial increase in size if it would
increase a tower’s height by 10% or by the height of one additional antenna array with separation from
the nearest existing antenna not to exceed twenty feet, whichever is greater.” In addition, the
Collocation Agreement authorizes collocations that would protrude by twenty feet, or by the width of the
tower structure at the level of the appurtenance, whichever is greater.”® We find that the Collocation
Agreement’s height and width criteria are generally suitable for towers, as was contemplated by the
Agreement.

193.  These tests were not designed with non-tower structures in mind, however, and we find
that they may often fail to identify substantial changes to non-tower structures such as buildings or poles,
particularly insofar as they would permit height and width increases of 20 feet under all circumstances.
Instead, considering the proposals and arguments in the record and the purposes of the provision, we
conclude that a modification to a non-tower structure that would increase the structure’s height by more
than 10% or 10 feet, whichever is greater, constitutes a substantial change under Section 6409(a).

! See, e.g., San Diego Comments at 3. Other municipalities, including Coconut Creek and West Palm Beach, also
support adoption of a standard based on the Collocation Agreement’s test. See Coconut Creek Comments at 6; West
Palm Beach Comments at 6.

22 See, e.g., GA. ST § 36-66B-4(b) (establishing a four-prong test for mandatory streamlined process, barring any
increase in height or width and requiring compliance with pre-existing conditions and weight limits); MI ST
§125.3514(1)(c) (establishing a four-prong test for “substantial change” similar to the Collocation Agreement test);
MO ST § 67.5092(13) (establishing a four-prong test for “substantial modification” similar to the Collocation
Agreement test); NC. ST § 160A-400.51(7a) (establishing a three-prong test for “substantial modification,”
imposing limits on height and width increases and on increases to the equipment compound area); N.J.S.A. 40:55 D-
46.2.a.(2) (establishing a three-prong test, including limits on increases to height and compound size and barring any
increases in width); PA ST 53 P.S. § 11702.2 (establishing a two-prong test for “substantial change”); WI ST 66-
0404(1)(s) (establishing a four-prong test for “substantial modification”).

33 See Collocation Agreement § 1.C.

> See CA Local Governments Comments at 15.
> Collocation Agreement § L.C(1).

%% See Collocation Agreement § L.C(3).

82



Federal Communications Commission FCC 14-153

Permitting increases of up to 10% has significant support in the record.”” Further, we find that the
adoption of a fixed minimum best serves the intention of Congress to advance broadband service by
expediting the deployment of minor modifications of towers and base stations. Without such a minimum,
we find that the test will not properly identify insubstantial increases on small buildings and other short
structures, and may undermine the facilitation of collocation, as vertically collocated antennas often need
10 feet of separation and rooftop collocations may need such height as well.”* Further, the fact that the
10-foot minimum is substantially less than the 20-foot minimum limit under the Collocation Agreement
and many State statutes or the 15-foot limit proposed by some commenters provides us additional

assurance that our interpretation of what is considered substantial under Section 6409(a) is reasonable.’”

194.  We also provide, as suggested by Verizon and PCIA, that a proposed modification of a
non-tower structure constitutes a “substantial change” under Section 6409(a) if it would protrude from the
edge of the structure more than six feet.”* We find that allowing for width increases up to six feet will
promote the deployment of small facility deployments by accommodating installation of the mounting
brackets/arms often used to deploy such facilities on non-tower structures, and that it is consistent with
small facility deployments that municipalities have approved on such structures.”®' We further note that it
is significantly less than the limits in width established by most State collocation statutes adopted since
the Spectrum Act.”” We therefore find that six feet is the appropriate objective standard for substantial
changes in width for non-tower structures, rather than the alternative proposals in the record.

195. We decline to apply the same substantial change criteria to utility structures as apply to
towers. While Verizon argues in an ex parte that this approach is justified because of the “significant
similarities” between towers and utility structures, its own comments note that in contrast to “macrocell

327 See, e.g., PEC Comments at 7-8 (proposing that the test allow for one increase of 10% over the initially approved
height); Tucson Comments at 9 (“Typically those increases should be 10% or less than what was originally
approved for the facility to receive an expedited review.”); San Diego Comments at 3 (“[I]f a project results in a
change of more than 10% beyond the baseline condition, it would be substantial.”).

328 See Kenmore Municipal Code, § 18.60.130 (“Minor communication facilities — Collocation™), available at
http://www.codepublishing.com/wa/Kenmore/html/Kenmore18/Kenmore1860.html (requiring support structures to
have the “structural strength to allow the collocation of additional antennas from other service providers at the
standard 10-foot separation’); American Planning Association, Planning and Urban Design Standards, 358 (2006)
(“A 10-foot vertical separation between antennas of different carriers is typically required to avoid interference”);
Letter from Tamara Preiss, Verizon, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 13-238, filed Oct. 10,
2014 (Verizon Oct. 10, 2014 Ex Parte) at 2 (stating that a minimum allowance of ten feet would “accommodate the
height of panel antennas and their mounting brackets, to enable the antennas to clear other structures on roof-tops,
such as parapet walls and HVAC facilities — which can limit the coverage provided by the facilities, and to reduce
the radiofrequency emissions produced by antennas on the surface of the roof.”).

2 MI ST. 125.3514(1)(c) (20 feet or 10%); MO ST 67.5092(12) (same); NH Rev Stat § 12-K:2(XXV) (same); NC
ST § 160A-400.51(7a) (same); PA ST 53 P.S. § 11702.1 et seq.(same); WI ST 66-0404(1) (same).

530 See Verizon Oct. 10, 2014 Ex Parte at 2; Letter from Jonathan M. Campbell, PCIA-The Wireless Infrastructure
Association, to Marlene H. Dortch, Secretary, FCC, filed Oct. 9, 2014 (PCIA Oct. 9, 2014 Ex Parte) at 1-2.

3! See Verizon Oct. 10, 2014 Ex Parte at 2 (asserting that the six-foot allowance is needed to account for both the
width of the antenna panels and the mounting arms that attach the antenna panels to the structure); PCIA Oct. 9,
2014 Ex Parte at 1-2 (proposing that the mounting of the proposed antenna may protrude six feet or less from the
structure). See also, e.g., Letter from Tamara Preiss, Verizon, to Marlene H. Dortch, Secretary, FCC, WC Docket
No. 11-59, filed May 14, 2013 (providing dimensions to small-cell and DAS equipment used on poles with depths of
19 or 20 inches); Letter from Colleen Thompson, AT&T, to Marlene H. Dortch, Secretary, FCC, WC Docket No.
11-59, filed June 17, 2013 (providing small cell and DAS dimensions reflecting depths of 2.08 inches, 3.75 inches,
8.25 inches, 11.2 inches, and 18 inches).

32 See supra, n.529 (citing to statutes).
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towers,” utility structures are “smaller sites[.]”*** Because utility structures are typically much smaller
than traditional towers, and because utility structures are often located in easements adjacent to vehicular
and pedestrian rights-of-way where extensions are more likely to raise aesthetic, safety, and other issues,
we do not find it appropriate to apply to such structures the same substantial change criteria applicable to
towers. We further find that towers in the public rights-of-way should be subject to the more restrictive
height and width criteria applicable to non-tower structures rather than the criteria applicable to other
towers. We note that, to deploy DAS and small-cell wireless facilities, carriers and infrastructure
providers must often deploy new poles in the rights-of-way. Because these structures are constructed for
the sole or primary purpose of supporting Commission-licensed or authorized antennas, they fall under
our definition of “tower.” They are often identical in size and appearance, however, to utility poles in the
area, which do not constitute towers.”* As a consequence, applying the tower height and width standards
to these poles constructed for DAS and small-cell support would mean that two adjacent and nearly
identical poles could be subject to very different standards. To ensure consistent treatment of structures
in the public rights-of-way, and because of the heightened potential for impact from extensions in such
locations,™® we provide that structures qualifying as towers that are deployed in public rights-of-way will
be subject to the same height and width criteria as non-tower structures.

196.  We agree with commenters that our substantial change criteria for changes in height
should be applied as limits on cumulative changes; otherwise, a series of permissible small changes could
result in an overall change that significantly exceeds our adopted standards.™® Specifically, we find that
whether a modification constitutes a substantial change must be determined by measuring the change in
height from the dimensions of the “tower or base station” as originally approved or as of the most recent
modification that received local zoning or similar regulatory approval prior to the passage of the
Spectrum Act, whichever is greater.

197.  We decline to provide that changes in height should always be measured from the
original tower or base station dimensions, as suggested by some municipalities. As with the original
tower or base station, discretionary approval of subsequent modifications reflects a regulatory
determination of the extent to which wireless facilities are appropriate, and under what conditions. At the
same time, we decline to adopt industry commenters’ proposal always to measure changes from the last
approved change or the effective date of the rules.” Measuring from the last approved change in all
cases would provide no cumulative limit at all. In particular, since the Spectrum Act became law,
approval of covered requests has been mandatory and therefore, approved changes after that time may not
establish an appropriate baseline because they may not reflect a siting authority’s judgment that the
modified structure is consistent with local land use values. Because it is impractical to require parties, in
measuring cumulative impact, to determine whether each pre-existing modification was or was not
required by the Spectrum Act, we provide that modifications of an existing tower or base station that
occur after the passage of the Spectrum Act will not change the baseline for purposes of measuring

>3 Verizon Comments at 2-3. See also id. at 6 (arguing that historic preservation review should distinguish
“[macrocells] on large towers from small cells on utility poles”).

33 See, e. g., Jefferson Comments at 2 (noting that facilities disguised as light poles but constructed for the primary
purpose of supporting antennas would “seem to meet the proposed definition of a tower”).

33 See, e.g., St. Paul Reply Comments at 2 (stating that, although “St. Paul wishes to leave open the possibility of
allowing implementation of DAS or other small scale wireless technology in the public right-of-way,” it is unlikely
to pursue that route because of concerns about the impact of potential multiple collocations); see also Alexandria et
al. Reply Comments at 4.

>3 See, e.g., Alexandria et al. Comments at 36; Alexandria ef al. Reply Comments at 19; CA Local Governments
Comments at 16; PCIA Comments at 38; Verizon Comments at 29-30. We note that it is unnecessary to impose any
cumulative limit on increases to width because, consistent with the Collocation Agreement, all changes in width are
measured from the original structure.

537 See, e.g., PCIA Comments at 39; Verizon Comments at 29-30.
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substantial change. Consistent with our determination above that a tower or base station is not covered by
Section 6409(a) unless it received such approval,™® this approach will in all cases limit modifications that
are subject to mandatory approval to the same modest increments over what the relevant governing
authority has previously deemed compatible with local land use values. We further find that, for
structures where collocations are separated horizontally rather than vertically (such as building rooftops),
substantial change is more appropriately measured from the height of the original structure, rather than
the height of a previously approved antenna. Thus, for example, the deployment of a 10-foot antenna on
a rooftop would not mean that a nearby deployment of a 20-foot antenna would be considered
insubstantial.

198.  Again drawing on the Collocation Agreement’s test, we further provide that a
modification is a substantial change if it entails any excavation or deployment outside the current site of
the tower or base station. As in the Collocation Agreement, we define the “site” for towers outside of the
public rights-of-way as the current boundaries of the leased or owned property surrounding the tower and
any access or utility easements currently related to the site. For other towers and all base stations, we
further restrict the site to that area in proximity to the structure and to other transmission equipment
already deployed on the ground.

199.  We also reject the PCIA and Sprint proposal to expand the Collocation Agreement’s
fourth prong, as modified by the 2004 NPA, to allow applicants to excavate outside the leased or licensed
premises.”™ Under the NPA, certain undertakings are excluded from the Section 106 review, including
“construction of a replacement for an existing communications tower and any associated excavation that
... does not expand the boundaries of the leased or owned property surrounding the tower by more than
30 feet in any direction or involve excavation outside these expanded boundaries or outside any existing
access or utility easement related to the site.”**” The NPA exclusion from Section 106 review, however,
applies to replacement of “an existing communications tower.” In contrast, as discussed above,
“replacement,” as used in Section 6409(a)(2)(C), relates only to the replacement of “transmission
equipment,”*' not the replacement of the supporting structures. Thus, the activities covered under
Section 6409(a) are more nearly analogous to those covered under the Collocation Agreement than under
the replacement towers exclusion in the NPA. We therefore agree with localities comments that any
eligible facilities requests that involve excavation outside the premises should be considered a substantial
change, as under the fourth prong of the Collocation Agreement’s test.”*

200. Based on our review of the record and various state statutes, we further find that a
modification constitutes a substantial change in physical dimensions under Section 6409(a) if the change
(1) would defeat the existing concealment elements of the tower or base station, or (2) does not comply
with pre-existing conditions associated with the prior approval of construction or modification of the
tower or base station.’* The first of these criteria is widely supported by both wireless industry and

% See supra, para. 174.

> See PCIA Comments at 37-38; Sprint Comments at 10.

30 NPA § IILB.

3 See supra, para. 181.

2 See, e. g., CA Local Governments Reply Comments at 12; San Antonio Reply Comments at 15.

3 See, e.g., Alexandria et al. Comments at 37-39; CCUA ef al. Comments at 11-15; GA. Code Ann. §36-66B-
4(b)(3) (“The proposed modification or collocation shall comply with applicable conditions of approval, if any,
applied to the initial wireless facilities and wireless support structure.”); Mich. Comp. Laws Serv. § 125.3514 (2012)
(“The proposed collocation complies with the terms and conditions of any previous final approval of the support
structure or compound.”). We recognize that issues may arise under these two criteria that do not relate to a change
in physical dimensions. For example, a replacement of exactly the same dimensions could still violate concealment
elements if it does not have the same camouflaging paint as the replaced facility. We expect, however, that failures
to meet these criteria will generally relate to changes in physical dimensions, and taking into account the support in
(continued....)
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municipal commenters, who generally agree that a modification that undermines the concealment
elements of a stealth wireless facility, such as painting to match the supporting facade or artificial tree
branches, should be considered substantial under Section 6409(a).’** We agree with commenters that in
the context of a modification request related to concealed or “stealth”-designed facilities—i.e., facilities
designed to look like some feature other than a wireless tower or base station—any change that defeats
the concealment elements of such facilities would be considered a “substantial change” under Section
6409(a).>* Commenters differ on whether any other conditions previously placed on a wireless tower or
base station should be considered in determining substantial change under Section 6409(a). After
consideration, we agree with municipal commenters that a change is substantial if it violates any
condition of approval of construction or modification imposed on the applicable wireless tower or base
station,”*® unless the non-compliance is due to an increase in height, increase in width, addition of
cabinets, or new excavation that does not exceed the corresponding “substantial change” thresholds we
identify above. In other words, modifications qualify for Section 6409(a) only if they comply, for
example, with conditions regarding fencing, access to the site, drainage, height or width increases that
exceed the thresholds we adopt above, and other conditions of approval placed on the underlying
structure. This approach, we find, properly preserves municipal authority to determine which structures
are appropriate for wireless use and under what conditions, and reflects one of the three key priorities
identified by the IAC in assessing substantial change.**’

201.  We agree with PCIA that legal, non-conforming structures should be available for
modification under Section 6409(a), as long as the modification itself does not “substantially change” the
physical dimensions of the supporting structure as defined here.’*® We accordingly reject municipal
arguments that any modification of an existing wireless tower or base station that has “legal, non-
conforming” status should be considered a “substantial change” to its “physical dimensions.”* As PCIA
argues, the approach urged by municipalities could thwart the purpose of Section 6409(a) altogether, as
simple changes to local zoning codes could immediately turn existing structures into legal, non-
conforming uses unavailable for collocation under the statute.” Considering Congress’s intent to

(Continued from previous page)
the record for including these criteria, we find it appropriate to include them as criteria of the substantial change test.
Further, we find that, as with building codes, Congress did not intend to exempt covered modifications from
compliance with such elements and conditions or to undermine such conditions, whether or not they affect the
physical dimensions of the wireless tower or base station, and that Section 6409(a) in any case permits States and
localities to condition a covered request on compliance with such criteria or otherwise require a covered request to
meet these criteria. Thus, as discussed below, even if we were not persuaded that a modification that violates one of
these criteria should be considered a substantial change, we would nevertheless conclude that States and localities
may require covered requests to meet these criteria.

3 See, e. g,, Alexandria et al. Comments at 42; CCA Comments at 5; CCUA et al. Comments at 20; PCIA
Comments at 39, 46.

* See, e.g., Coconut Creek Comments at 7; West Palm Beach Comments at 7; see also PCIA Comments at 46
(arguing that for an eligible facilities request involving previously concealed or “stealth” facilities, the modification
should qualify as an insubstantial increase as long as the concealment elements are maintained).

54 See, e.g., Alexandria ef al. Comments at 12-13, 40-42; CCUA et al. Comments at 20; Henderson Comments at 2;
NIJSLM Comments at 6; RCRC Comments at 2.

347 See IAC Comments at 5 (recommending that any change that would violate the conditions of approval under
which the site construction was initially authorized should be considered a substantial change in physical
dimensions).

> PCIA Comments at 43-45. See also Crown Castle Comments at 14; CTIA Reply Comments at 8; Fibertech
Reply Comments at 16-17.

¥ See, e.g., Alexandria et al. Comments at 21-23.

>0 See PCIA Reply Comments at 18-19.
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promote wireless facilities deployment by encouraging collocation on existing structures, and considering
the requirement in Section 6409(a) that States and municipalities approve covered requests
“[n]otwithstanding . . . any other provision of law,” we find the municipal commenters’ proposal to be
unsupportably restrictive.”'

202.  The record also reflects general consensus that wireless facilities modification under
Section 6409(a) should remain subject to building codes and other non-discretionary structural and safety
codes.”® As municipal commenters indicate, many local jurisdictions have promulgated code provisions
that encourage and promote collocations and replacements through a streamlined approval process, while
ensuring that any new facilities comply with building and safety codes and applicable Federal and State
regulations.” Consistent with that approach on the local level, we find that Congress did not intend to
exempt covered modifications from compliance with generally applicable laws related to public health
and safety.” We therefore conclude that States and localities may require a covered request to comply
with generally applicable building, structural, electrical, and safety codes or with other laws codifying
objective standards reasonably related to health and safety, and that they may condition approval on such
compliance. In particular, we clarify that Section 6409(a) does not preclude States and localities from
continuing to require compliance with generally applicable health and safety requirements on the
placement and operation of backup power sources, including noise control ordinances if any.

203.  We further clarify that eligible facility requests covered by Section 6409(a) must still
comply with any relevant Federal requirement, including any applicable Commission, FAA, NEPA, or
Section 106 requirements. We find that this interpretation is supported in the record, addresses a concern
raised by several municipal commenters and the IAC, and is consistent with the express direction in
Section 6409(a) that the provision is not intended to relieve the Commission from the requirements of
NEPA and NHPA.>>

* * *

204.  In sum, we find that the definitions, criteria, and related clarifications we adopt for
purposes of Section 6409(a) will provide clarity and certainty, reducing delays and litigation, and thereby
facilitate the rapid deployment of wireless infrastructure and promote advanced wireless broadband
services. At the same time, we conclude that our approach also addresses concerns voiced by municipal
commenters and reflects the priorities identified by the IAC.>* We conclude that this approach reflects a
reasonable interpretation of the language and purposes of Section 6409(a) and will serve the public
interest.

2. Application Review Process, Including Timeframe for Review

205.  Background. In the Infrastructure NPRM, the Commission sought comment on whether
Section 6409(a) places any particular limitations on the application filing and review process, and if so,
how to implement such limitations.” The Commission proposed to find that State or local governments

31 Spectrum Act § 6409(a)(1) (emphasis added).
52 See, e.g., PCIA Comments at 41; Sprint Comments at 11.
533 See, e.g., CCUA et al. Comments at 18.

554 See, e. g., Alexandria ef al. Comments at 42; CA Local Governments Comments at 17; CCUA ef al. Comments at
25; Gallina Comments at 1; Haddon Heights Comments at 1.

>33 See Spectrum Act § 6409(a)(3).

%6 See IAC Comments at 5. The IAC recommended that any change in physical dimensions constitutes a
“substantial change” if it would violate (1) a building or safety code; (2) a federal law or regulation, including
environmental law, historic preservation law, Commission RF exposure standards, or FAA requirements; or (3) the
conditions of approval under which the site construction was initially authorized.

>TSee Infrastructure NPRM, 28 FCC Red at 14285-86 para.130. See also Section 6409(a) PN, 28 FCC Red at 3-4.
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at a minimum may require the submission of applications (so that the State or local government can
determine whether Section 6409(a) applies),”® and it sought comment on whether Section 6409(a)
warrants rules limiting applicable fees, review procedures, or time for review.”” In particular, the
Commission sought comment on whether to limit State and local application review to resolving whether
the request is in fact covered by Section 6409(a).® I