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PROFFERS
THESE PROFFERS are made this 16th day of May, 2005 by

FIVE FORKS, VIRGINIA, INC., a Virginia corporation, and KATHRYN

S. DALY, Successor Trustee to E. H.'Saunders under the E. H.

- Saunders Revocable Trust dated July 29, 1997 (together with

their successors and assigns, the "Owner"”) and NATIONAL HOUSING,

LLC, a Virginia limited liability company (“Buyer”) .
RECITALS .

A. Owner is the owner of four contiguous tracts or parcels
of land located in James City County, Virginia, one with an
address of 4360 John Tyler Highway, Williamsburg, Virginia and
being Tax Parcel 4620100014, the second with an address of 4310

John Tyler Highway, Williamsburg, Virginia and being Tax Parcel

" 4620100037, the third with an address of 3191 Ironbound Road,

Williamsburé, Virginia and being Tax Parcel 4710100035, and the
fourth with an address of 3181 Ironbound Road, Williamsburg,
virginia and being Tax Parcel 4710100036, being more
particularly described on Exhibit A attached hereto (together,
the “Property”). A portion of the Property is now zoned B-1 and
a portion is now zoned R-8. The Property is designated Moderate

Density Residential and Low Density Residential on the County’s

Comprehensive Plan Land Use Map.
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B. Buyer has contracted to purchase the Property
condiﬁioned upon the rezoning of ‘the Property.

C. Owner and Buyer have applied to rezone the Property
from B-1 and R-8 to MU, Mixed Use District, with proffers.

D. Buyer has submitted to the County a master plan
entitled “Master ?lan for Rezoning of Governor’s Grove for
National Housing Corporation” prepared by AES Consulting
Engineers dated March 21, 2005 and revised May 23, 2005 (the
“Master Plan”) for thé Property in accordance with the County
Zoning Ordinance.

E. Owner has submitted to the County a traffic impact
‘analysis entitled “Traffic Analysis for Governor’s Grove”
prepared by DRW Consultants, Inc. dated March 18, 2005 (the
“Traffic Study”) for the Property.

F. On September'28, 2004, the Board of Supervisors of
James City County adopted Primary Principles for the Five Forks
Area of James City County (the “Primary Principles”)

G. Owner and Buyer desire to offer to the Codnty certain
conditions on the development of the Property not generally
applicable to land zoned MU.

NOW, THEREFORE, for and in consideration of the approval of
the requested rezoning, and pursuant to Section 15.2-2298 of the

Code of Virginia, 1950, as amended, and the County Zoning

2 0] 24 Z-9-05 PR-093
Govemor’s Grove
Proffers Page 2 of 26



Ordinance, Owner agrees that it shall meet and comply with all
of the following conditions in developing the Property. If the
requested rezoning is not granted by the County, these Proffers

shall be null and void.

CONDITION

1. Master Plan. The Property shall be developed

generally as shown on the Master Plan, with only minor changes
thereto that the Development Review Committee determines do not
change the basic concept or character of the development. There
shall be no more than 132 residential dwelling units on the
Property. All residential dQelling units on the Property shall
be offered for sale by the developer thereof.

2. Owners Association. There shall be organized an

owner’s association or associations (the "Association") in
accordance with Virginia law in which all unit owners in the
Property, by virtue of their property ownership, shall be
members. The articles of incorporation, bylaws and restrictive
covenants (together, the "Governing Documents") creating and
governing the Association shall be submitted to and reviewed by
the County Attorney for consistency with this Proffer. The
Governing Documents shall réquire that the Association adopt an
annual maintenance budget, which shall include a reserve for

maintenance of stormwater management BMPs, recreation areas,
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private roads and parking areas, shall require each initial
purchaser of a unit to make a capital contribution. to the
Association for reserves in an amount equal to one-sixth of the
annual general assessment applicable to the .unit (but no less
than $100.00) and shall require that the association (i) assess
all members for the maintgnance of all properties owned or
maintained by the association and (ii) file liens on members'
properties for non-payment of such assessments. Upon the
request of the Director of Planning the Association shall
provide evidence of such initial capital contributions. The
Governing Documents shall grant the Association the power to
file liens on members' properties for the cost of remedying
violations of, or otherwise enforcing, the Governing Documents.

3. Water Conservation. (a) Water conservation standards

shall be submitted to the James City Service Authority for its
review and approval as a part of the site plan or subdivision
submittal for development on the Property and Owner and/or the
Association shall be responsible for enforcing these standards.
The standards shall address such water conservation measures as
limitations on the installation and use of irfigation systems
and irrigation wells, the use of approved landscaping materials

and the use of water conserving fixtures and appliances to
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promote water conservation and minimize the use of public water
resources.

(b) If the Owner desires to have outdoor watering it shall
provide water for irrigation utilizing surface water collection
from the surface water pond that is-shown on £he Master Plan and

shall not use James City Service Authority (“JCSA”) water for

irrigation purposes.

4. Cash Contributions for Community Impacts. For each
dwelling unit on the Property the oﬁe time cash contributions
set forth in this Section 4 shall be made.

(a) A contribution of $796.00 for each dwelling unit on
the Property shall be made to the James City Service Authority
(“JCSA”) in order to mitigate impacts on the County from the
physical development and operation of the Property. The JCSA
may use these funds for development of alternative water sources
or any project related to improvements to the JCSA water system,
the need for which is generated by the physical development and
operation of the Property.

(b) A contribution of $1,000.00 for each dwelling unit on
the Property shall be made to the County in order to mitigate
impacts on the County from the physical development apd
operation of the Property. The County may use these funds for

any project in the County’s capital improvement plan, the need
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for which is generated by the physical development and operation
of the Property, including, without limitation, for emergency
services equipment replacement and supply, school uses, off-site
road improvements, library uses, and public use sites.

(c). A contribution of $500.00 for each dwelling unit on
the Property shall be made to the County in order to mitigate
impacts on the County from the physical development and
operation of the Property. The County may use these funds for
any project in the County’s capital improvement plan, the need
for which is generated by the physical development and operation
of the Property, including, without limitation, off-site stream
stabilization or other stormwater management projects in the

Powhatan Creek watershed.

.(d) The contributions described above, unless otherwise
specified, shall be payable for each dwelling unit on the
Property at or prior to the final approval of the site plan or
subdivision plat for such unit.

(e) The per unit contribution(s) pursuant to this Section
shall be adjusted annually beginning January 1, 2006 to reflect
any increase or decrease for the preceding year in the Consumer
Price Index, U.S. City Average, All Urban Consumers (CPI-U) All
Items (1982-84 = 100) (the "CPI") prepared and réported monthly

by the U.S. Bureau of Labor Statistics of the United States
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Department of Labor. In no event shall the per unit contribution
be adjusted to a sum less than the amounts set forth in
paragraphs (a) and (b) of this Section. The adjustment shall be
made by multiplying the per unit contribution for the preceding
year by a fraction, the numerator of. which shall be the CPI as
of December 1 in the year preceding the calendar year most
currently expired, and the denominator of which shall be the CPI
as of December 1 in the preceding year, In the event a
substantial change is made in the method of establishing the
CPI, then the per unit contribution shall be adjusted based upon
the figure.that would have resulted had no éhange occurred in
the manner of computing CPI. In the event that the CPI is not
available, a reliable government or ofher independent
publication evaluating information héretofore used in
'determining the CPI (approved in advance by the County Manager
of finandial Management Services) shall be relied upon in
establishing an inflationary factor for purposes of increasing
the per unit contribution to approximate the rate of annual
inflation in the County.

(f) A single lump sum contribution of $24,162.00 shall be
made to the County prior to the County being obligated to grant
final development plan approvai for any development on the

Property in order to mitigate impacts on the County from the
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physical development and operation of the Property. The County
may use these funds for intersection improvements at the Route
5/Ironbound Road intersection or, if the County determines not
to constrﬁct such improveﬁents, for any project in the County’s
capital improvement plan, the need for which is generated by the

.physical .development and operation of the Property;

5. Route 5 Buffer. There shall be a 150 foot buffer along

the Route 5 frontage of the Property north of Route 5 generally
as shown on the Master Plan. The buffer shall be exclusive of
any lots or units and shall be undisturbed, except for the
entrance, right turn taper and stormwater management -facilities
as shown generally on the Master Plan, the trails, sidewalks and
bike lanes as shown generally on the Master Plan, and with the
approval of the Development Review Committee, for utilities,
lighting, entrance features and signs. Dead, diseased and dying
trees or shrubbery, invasive or pﬁisonous plants may be removed
from the buffer area with the approval of the County-Engineer.

A buffer plan showing the location of the stormwater management
facility, trails, picqic facilities and providing for
supplemental landscaping in the buffer area adjacent to the
stormwater management BMP pond shown on the Master Plan and in
the southeast corner of the buffer generally as shown on the

Master Plan shall be submitted as a part of the development plan
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for Section 1 of the Property for review and approval by the
Director of Planning. The supplemental landscaping shown on the
approved plan shall be installed or its installation bonded
prior to the issuance of any certificates of occupancy for

dwelling units in Section 1.

6. Entrances/Turn Lanes. (a) There shall be one entrance

into Section 1 of the Property to and from Route 5 and one
entrance into Section 3 of the Property to and from Ironbound
Road, all as generally shown on the Master Plan, except as
specifically permitted by paragraph (b) of this Proffer 6. An
eastbound léft turn lane and a westbound right turn taper on
Route 5 shall be constructed at the entrance to the Property
from Route 5. The turn lanes proffered hereby shall be
constructed in accordance with Virginia Department of
Transportation (“VDOT”) standards and shall be completgd prior
to the issuance of the first certificate of occupancy. At the
time of construction of the turn lanes proffered above, Owner
shall install, to the extent not already existing, a three foot
paved shoulder on the north side of Route 5. Owner shall
reserve sufficient area for a future vehicular connection from
Section 3 of the Property to the adjacent property to the north

(Tax Parcel 4710100024). The entrance into Section 3 of the

9 dj 26 Z-9-05 PR-093
Governor’s Grove
Proffers Page 9 of 26



Q

Property shall be designed and constructed to accommodate a

shoulder bike lane along Ironbound Road.
(b) The area in Section 1 shown on the Master Plan as
“Emergency Access Only” shall be used only for emergency vehicle

and pedestrian access to and from the Property and Ingram Road

i
unless the Board of Supervisors of the County, with the approval

of VDOT, prior to preliminary site plan approval requests that
the emergency vehicle access be opened to normal vehicular
traffic, either as an exit only from the Property or a full
entrance/exit. Any such entrance shall be constructed in
accordance with VDOT standards and the design thereof shall be
approved by the Director of Planning.

(c) With the prior approval of VDOT and fhe Board of
Supervisors of the County, Owner may install a right in/right
out only access from the Property to Roﬁte 5 in Section 3 in- the
location as generally shown on the Master Plan. Such entrance
shall only be approved upon a demonstration by the applicant
that 1) the entrance will alleviate an offsite congestion,
delay, or safety problem at the proposed Ironbound Road entrance
and 2) the entrance will not increase congestion or delay on
Route 5. Any such entrance shall be constructed in accordance

with VDOT standards and the design thereof shall be approved by

the Director of Planning.
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7. Sidewalk Connections. There shall be a pedestrian

walkway connection ffom the internal pedestrian walkway in
Section 1 to the multi-use path adjacent to Route 5 generally as
shown on the Master Plan. There shall be internal pedestrian
walkways installed generaliy in the locations shown on the
Master Plan, which may be inspalled in phases as residential
units are construéted. Pedestrian walkways shall be installed
concurrently with the construction of adjoining units.

8. Recreation. Owner shall provide the recreational

facilities shown on the Master Plan before the County is
obligated to granf certificates of occupancy for more than 30
dwelling units on the Property. The recreational facilities on
the Property shall meet the standards set forth in the County’s
Recreation Master Plan as determined by the Director of

Planning.

.9, Multi-Use Path/Easement. (a) There shall be a paved

multi-use path at least five feet in width installed on Section
1 of the Properﬁy generally as shown on the Master Plan. The
path shall be located to avoid mature or specimen trees where
reasonably feasible and the exact location of the trail shall. be
approved by the Director of Planning. The path shall be either
(i) installed or (ii) bonded in form satisfactory to the County

Attorney prior to the issuance of any certificates of occupancy.

11 ”p’ 26 Z-9-05 PR-093
Governor’s Grove
Proffers Page 11 of 26



@

(b) At or prior to the County being obligated to issue any
building permits for residential dwelling units on the Property,
Owner shall grant to the County free of charge an easement 35
feet in width over the area of Section 2 of thé Property
immediately adjacent to Route 5 permitting the County to
construct and maintain a pgth in the easement area.

(c) At br prior to the County being obligated to issue any
bui;diﬁg permits for residential units on the Property} Owner
shall grant to the County, free of charge, an easement-35'feet
in width through the open space of Section 1 of the Property
generally in the location shown on the Master Plan permitting
the County to construct and ﬁaintain a trail in the easement

area.

10. Private Drives. All entrance roads, interior roads,

driveways, lanes or drive aisles connecting the parking areas on
the Property to Route 5 or Ironbound Road shall be private.

11. Environmental Protections. (a) The Owner shall

maintain and preserve as open space with terms consistent with
these Proffers the area designated on the Master Plan as Open
Space generally in the locations shown on the Master Plan. The
exact boundaries of the Open Space shall be shown on subdivision
plats and/or site plans of the Property. The Open Space shall

remain undisturbed by Owner and in its natural state, except as
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set forth below. Dead, diseased and dying trees or shrubbery
and invasive or poisonous plants may be removed from the Open
Space with the approval of the County Engineer. With the prior
approval of the Environmental Divisioﬁ utilities may intrude'
into or cross the Open Space and clearing and construction
activities necessary therefor may take place in the Open Space.
Pedestrian paths, trails and bridges generally as shown on the
Master Plan may intrude into or cross the Open Space and
clearing and construction activities necessary therefor may take
place in the Open Séace. Stormwater BMPs may be located in the
Open Space but shall not be located in nor impact the channel
flow of perennial streams unless specifically approved by the
Environmental Division and any stormwater BMP in Section 2 shall

be located only in areas already cleared as of the date hereof.

.To the extent reasonably feasible, utility crossings shall be

generally perpendicular through the Open Space and Owner shall
endeavor to design utility systems that do not intrude into the

Open Space. The Open Space shall be exclusive of lots or

‘dwelling units.

(b) Owner shall submit to the County a master -stormwater
management plan as a part of the site plan submittal for the
Property, including the stormwater management pond generally as

shown on the Master Plan, dry swales and/or other low impact
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design measures, methods and measures to reduce fecal bacteria,
such as aeration and maintenance of appropriate water levels in
the stormwater management pond and generally attempting where
feasible and practical to maximize the amount of drainage from
impervious ;urfaces Qraining to pervious surfaces prior to
draining into the BMP pond, for review and approval by the
Environmental Division. The master stormwater management plan
may be revised and/or updated during the development of the
Property with the prior approval of the Environmental Division.
The County shall not be obligated to approve any final
development plans for development on the Property until the
master stormwater management plan has been approved. The
approved master stormwater management plan, as revised and/or
updated, shall be implemented in all development plans for the
Property.

(c) There shall be a 10 foot construction setback adjacent
to the Open Space on the Property. No building shall be
permitted in this setback area. This setbaék shall be shown on
all development plans for those areés of the Property.

(d) The Aésociation shall be responsible for developing
and implementing a turf management plan ("Turf Management Plan")
for the.maintenance of lawns and landscaping on the Property in

an effort to limit nutrient runoff into Powhatan Creek and its
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tributaries. The Turf Management Plan shall include measures
necessary to manage yearly nutrient application rates to turf
such that the application of total nitrogen does not exceed 75
pounds per year per acre. The Turf Management Plan shall be
prepared by a landscape architect licensed to practice in
Virginia and submitted for review to the County Environmental
Division for conformity with this proffer. The Turf Management
Plan shall inclﬁde terms permitting enforcement by e%ther the
Owners Association or the County. The Turf Management Plan
shall be approved by the Environmental Division prior to final
subdivision or site plan approval.

(e) Owner shall explore the potential of shared stormwater
management with the owner of the a&joining parcels, County
Parcel No.’s 4620100015 and 4620100011.

12. Axchaeology. A Phase I Archaeological Study for the
Property shall be submitted to the Director of Planning for his
review and approval prior to land disturbance. A treatment plan
shall be submitted to, and approved by, the Director of Planning
for all sites in the Phase I study that are recommended for a
Phase II evaluation, and/or identified as being eligible for
inclusion on the NationAl Register of Historic Places. If a
Phase II study is undertaken, such a study shall be approved by
the Director of Planning and a treatment plan for said sites
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